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ANNIVERSARY DISCOURSE 
WHAT MEDICINE CAN DO FOR LAW * 


Bensamin Carpozo 
Chief Judge of the Court of Appeals 


There are those who say that the earliest physician was 
the priest, just as the earliest judge was the ruler who 
uttered the divine command and was king and priest com- 
bined. Modern scholarship warns us to swallow with a 
grain of salt these sweeping generalities, yet they have at 
least a core of truth. Our professions—yours and mine— 
medicine and law—have divided with the years, yet they 
were not far apart at the beginning. There hovered over 
each the nimbus of a tutelage that was supernatural, if 
not divine. To this day each retains for the other a trace 
of the thaumaturgic quality distinctive of its origin. The 
physician is still the wonder-worker, the soothsayer, to 
whose reading of the entrails we resort when hard beset. 
We may scoff at him in health, but we send for him in 
pain. The judge, if you fall into his clutches, is still the 
Themis of the Greeks, announcing mystic dooms. You may 
not understand his words, but their effects you can be 
made to feel. Each of us is thus a man of mystery to the 
other, a power to be propitiated in proportion to the ele- 
ment within it that is mystic or unknown. “Speak not ill 
of a great enemy,” says Selden in his 7'able-Talk—and 
Selden, you must know, was one of the ancient sages of 
our law— “speak not ill of a great enemy, but rather give 
him good words that he may use you the better if you 


*Delivered before The New York Academy of Medicine, November 1, 1928. 
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chance to fall into his hands. The Spaniard did this when 
he was dying; his confessor told him, to work him to 
repentance, how the Devil tormented the wicked that went 
to hell; the Spaniard replying called the Devil my Lord; 
I hope my Lord the Devil is not so cruel. His confessor 
reproved him; excuse me for calling him so, says the Don, 
I know not into what hands I may fall, and if I happen 
into his, I hope he will use me the better for giving him 
good words.” So with judges and doctors and devils it is 
all one, at least in hours of extremity. 


One of these hours of extremity is at hand, the hour for 
the delivery of an anniversary address. The president of 
your Academy, moved I know not by what impulse—per- 
haps by some such faint foreboding as shaped the words 
of the Don in addressing his confessor—has turned with 
fair and soft speech to one without the mystic guild and 
has called upon a judge to preach the lesson of the hour. 
This is extraordinary enough, yet still more extraordinary 
is the fact that the judge has responded to the summons. 
In thus responding he has not been beguiled into the vain 
belief that any message he has to offer is worthy of your 
patience. He disclaims even a faint foreboding that there 
is need to propitiate your favor as against some future 
hour when he may be driven to seek your ministrations 
in default of other aid. Nothing is there on his side ex- 
cept a gesture of mere friendliness, the friendliness that 
is due between groups united in a common quest, the quest 
for the rule of order, the rule of health and of disease, to 
which for individuals as for society we give the name of 
law. 


Indeed, the more I think it over, the more I feel the 
closeness of the tie that binds our guilds together. In all 
this there is nothing strange. I was reading the other day 
a very interesting document, a report to the overseers of 
Harvard University by the president of the university, 
Dr. A. Lawrence Lowell. He speaks of a new educational 
concept, the concept, as he calls it, of the continuity of 
knowledge. The idea is taking root that the subdivisions 
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of science, like those of time itself, have been treated too 
often as absolute and genuine—that there is need to recog- 
nize them more fully as mere figments of the brain, mere 
labor-saving devices, helps to thinking, but like other helps 
to thinking, misleading if their origin is neglected or for- 
gotten. Thus it is that the physicist is learning from the 
chemist, the zoologist from the botanist, the economist 
from the statesman and the student of social science, the 
physician from the psychologist, and so on interchangeably 
and indefinitely. “The sharp severance,” we are told, “is 
giving way, and we perceive that all subjects pass imper- 
ceptibly into others previously distinct.” Something of 
this same concept of the continuity of knowledge is mak- 
ing its way into the law. In my own court at a recent ses- 
sion we had one case where a wise decision called for the 
wisdom of a chemist; another for that of one skilled in 
the science of mechanics; another for that of the student 
of biology and medicine; and so on through the list. I 
do not say we were able to supply this fund of wisdom out 
of the resources of our knowledge, yet in theory, at ieast, 
the litigants before us were entitled to expect it, and our 
efficiency as judges would be so much the greater, the 
quality of the output so much the sounder and richer, in 
proportion to our ability to make the theory one with 
fact. More and more we lawyers are awaking to a per- 
ception of the truth that what divides and distracts us in 
the solution of a legal problem is not so much uncertainty 
about the law as uncertainty about the facts—the facts 
which generate the law. Let the facts be known as they 
are, and the law will sprout from the seed and turn its 
branches toward the light. We make our blunders from 
time to time as rumor has it that you make your own. 
The worst of them would have been escaped if the facts 
had been disclosed to us before the ruling was declared. 
A statute of New York, forbidding night work for women, 
was declared arbitrary and void by a decision of the Court 
of Appeals announced in 1907 (People vs. Williams, 189 
N. Y. 131). In 1915, with fuller knowledge of the investi- 
gations of scientists and social workers, a like statute was 
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held by the same court to be reasonable and valid (People 
vs. Schweinler Press, 214 N. Y. 395). “Courts know to- 
day” (if I may borrow my own words) “that statutes are 
to be viewed, not in isolation or in vacuo, as pronounce- 
ments of abstract principles for the guidance of an ideal 
community, but in the setting and the framework of pres- 
ent-day conditions as revealed by the labors of economists 
and students of the social sciences in our own country and 
abroad” (Cardozo, The Nature of the Judicial Process, 
p. 81). 


Examples to point the meaning come flocking at the call. 
Again and again we are asked to nullify legislation as an 
undue encroachment upon the sphere of individual liberty. 
Encroachment to some extent there is by every command 
or prohibition. Liberty in the literal sense is impossible 
for anyone except the anarchist, and anarchy is not law, 
but its negation and destruction. What is undue in man- 
date or restraint cannot be known in advance of the event 
by a process of deduction from metaphysical principles of 
unvarying validity. It can be known only when there is 
knowledge of the mischief to be remedied, and knowledge 
of the mischief—to which, of course, must be added knowl- 
edge of the effectiveness of the remedy to counteract or 
cure the mischief—is knowledge of the facts. We do not 
turn to a body of esoteric legal doctrine, at least not in- 
variably, to find the key to some novel problem of consti- 
tutional limitation, the bounds of permissible encroachment 
on liberty or property. We turn at times to physiology or 
embryology or chemistry or medicine—to a Jenner or a 
Pasteur or a Virchow or a Lister as freely and submis- 
sively as to a Blackstone or a Coke. Of course, even then 
we try to know our place and exhibit the humility that 
becomes the amateur. We do not assume to sit in judg- 
ment between conflicting schools of thought. Enough it 
is for us that the view embodied. in a contested statute has 
at least respectable support—its sponsors, if perchance its 
critics—in the true abodes of science. Shall hours of labor 
be limited in one calling or another, for this group or for 
that? The physiologist as well as the sociologist must 
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supply us with the body of knowledge appropriate to the 
problem to be solved. Such cases as People vs. The 
Schweinler Press, (214 N. Y. 395), decided by the Court 
of Appeals of New York in 1915, and Muller vs. Oregon, 
(208 U. S. 412), decided in 1908 by the Supreme Court of 
the United States, show the answer of the courts when 
the enlightening facts were put before them by workers 
in other fields. Shall compulsory vaccination be exacted 
of the children in the public schools? Read the answer 
of the courts in Matter of Viemeister, (179 N. Y. 235), 
decided in 1904, and Jacobson vs. Massachusetts, (197 U. 
S. 11), decided a year later. Only the other day my court 
had to deal with the propriety of the tuberculin test as 
applied to herds of cattle, the unfortunates who responded 
to the test being marked for quarantine or slaughter 
(People vs. Teuscher, July, 1928, 248 N. Y. 454). A ques- 
tion of scientific fact is at the core of other problems, 
juridical in form, and yet intense, or so I hear, in their 
emotional appeal. What is a beverage, and when is it 
intoxicating? Let me not open ancient wounds by a re- 
minder of the answer. 


We look then to you, to the students of mind and body, 
for the nutriment of fact, solid if not liquid, that in many 
a trying hour will give vitality and vigor to the tissues of 
our law. Conspicuously is this true to-day in the adminis- 
tration of the law of crime. The law of crime has dramatic 
features which make it bulk large in the public mind, 
though of all the cases in my court the criminal appeals 
make up a small proportion, say eight or ten per cent. 
None the less, from the viewpoint of its social consequences 
the criminal law has an importance that is imperfectly 
reflected in statistical averages or the tables of accountants. 
The field is one in which the physician is asserting him- 
self year by year with steadily expanding power. Among 
students of criminology there are now many who maintain 
that the whole business of sentencing criminals should be 
taken away from the judges and given over to the doctors. 
Courts, with their judges and juries, are to find the fact 
of guilt or innocence. The fact being ascertained, the 











586 BULLETIN of the NEW YORK ACADEMY of MEDICINE 


physician is to take the prisoner in hand and say what shall 
be done with him. Governor Smith in his message to the 
Legislature of 1928 recommended that this reform be 
studied by the Crime Commission. “Because,” he said, “of 
my belief that justice sometimes miscarries because those 
charged with determining guilt are often affected by the 
thought of the sentence to be imposed for a given crime, 
I would suggest that the Crime Commission give careful 
study and consideration to a fundamental change in the 
method of sentencing criminals. After guilt has been de- 
termined by legal process, instead of sentence being fixed 
by judges according to statute, I should like to see offenders 
who have been adjudged guilty detained by the state. They 
should then be carefully studied by a board of expert 
mental and physical specialists, who after careful study 
of all the elements entering each case would decide and 
fix the penalty for the crime. I realize the complexity of 
such a fundamental change. It probably requires even 
constitutional amendment. Therefore I recommend that 
your honorable bodies request the Crime Commission to 
report to you, after due and careful study of the proposal, 
whether such a change is advisable and how it can be 
brought about. It appeals to me as a modern, humane, 
scientific way to deal with the criminal offender.” 


The reform thus proposed is no extemporized nostrum, 
no hasty innovation. It was recommended not many years 
ago by a committee of the Institute of Criminal Law and 
Criminology, of which the chairman was Victor P. Arnold, 
judge of the Juvenile Court of Chicago. This committee 
proposed inter alia “that in all cases of felony or mis- 
demeanors punishable by a prison sentence the question 
of responsibility be not submitted to the jury, which will 
thus be called upon to determine only that the offense was 
committed by the defendant,” and “that the disposition 
and treatment (including punishment) of all such mis- 
demeanants and felons—i.e., the sentence imposed, be based 
upon a study of the individual offender by properly quali- 
fied and impartial experts coéperating with the courts” 
(10 Journal Criminal Law and Criminology, p. 186; 
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Glueck, Mental Disorder and the Criminal Law, p. 455). 
One of the most careful studies of the crime problem in 
recent years is that of Dr. S. Sheldon Glueck in his work 
on Mental Disorder and the Criminal Law. “If,” he says 
(pp. 485, 486), “the socio-legal treatment of all criminals 
regardless of pathological condition, were being consid- 
ered, it would seem that the simplest device would be to 
permit the law to convict or acquit as is done to-day, but 
to provide for an administrative instrumentality (perhaps 
a commission composed of psychiatrists, psychologists, 
sociologists, and others) to begin to function in case of 
convicted persons at the point where the law leaves off, 
to determine the appropriate socio-penal treatment ade- 
quate to the individual delinquent, as well as its duration.” 
Developing this thought in an interesting essay, “A Ra- 
tional Penal Code,” published in the Harvard Law Review, 
(41 Harvard Law Review 453), he puts forward the view 
that the minimum sentence should be fixed by law, but 
that the maximum in every instance should be left indefi- 
nite, to be determined for the individual prisoner by psy- 
chiatrists and physicians after a study of the individual 
case (cf. Gillin, Criminology and Penology, p. 153). Even 
now in some of the countries of continental Europe—in 
Switzerland, for example—a criminal whose mentality is 
low, though insanity is not suspected, is turned over for 
examination to psychiatrists in the service of the govern- 
ment, who make their recommendations to the court be- 
fore sentence is pronounced.’ 





Not a little impetus has been given to these and like 
reforms by researches of bio-chemists into the operations 
of the ductless glands. If most of their conclusions are 
still in the stage of speculation or hypothesis, their writ- 
ings have been useful, none the less, in awaking popular 


1 (Cf. the recent statute of Massachusetts, 1. 1927, c. 59, which calls for an 
examination by psychiatrists of any person indicted for a capital offense or 
any person indicted for another offense after an earlier conviction for a 
felony. Such a statute will do much to remove the reproach that has attached 
so long and so persistently to the testimony of experts; see 13 Mass. Law 
Quarterly, p. 38, et seq., No. 6, August, 1928.) 
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interest in the mentality of criminals, bringing home the 
need of study and the possibilities of a reformed penology 
to many who were blissfully unconscious of the existence 
of a problem. Our vices as well as our virtues have been 
imputed to bodily derangements till character has become 
identified with a chemical reaction. ‘The internal secre- 
tions,” says an enthusiastic student of the endocrines 
(Berman, The Glands Regulating Personality, p- 22), “the 
internal secretions with their influence upon brain and 
nervous system, as well as every other part of the body- 
corporation, as essentially blood-circulating chemical sub- 
stances, have been discovered the real governors and 
arbiters of instincts and dispositions, emotions and reac- 
tions, characters and temperaments, good and bad.” A 
far cry is this from the voice of Socrates in the Republic 
of Plato: “My belief is, not that a good body will by its 
own excellence make the soul good; but, on the contrary, 
that a good soul will by its excellence render the body as 
perfect as it can be.” The criminal of old was given copi- 
ous draughts of exhortation and homily administered with 
solemn mien by reformers lay and cleric. The criminal of 
tomorrow will have fewer homilies and exhortations, but 
will have his doses of thyroxin or adrenalin till his being 
is transfigured. Good people sitting peacefully in their 
homes and reading fearsome tales of robbery and rapine, 
may take comfort in the thought that while the generation 
of character is in this process of “becoming,” the body of 
the offender will be in the keeping of the law. 


I have no thought in all this to express approval or dis- 
approval of the project of withdrawing from the court the 
sentence-fixing power. One may see a wise reform there 
without acceptance of the creed that virtue and vice are 
not spiritual essences, but high-sounding synonyms for the 
hormones of the body. As to this last many of us, perhaps 
in our ignorance, will feel like echoing the words of Prin- 
cipal Jacks in his suggestive little book, Constructive 
Citizenship. “TI think also,” he says, “that while most of 
us are content to have our vices (but not our virtues) 
explained in this charitable manner by our neighbors, very 
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few of us, and those the meanest, are in the habit of apply- 
ing it to themselves. When we apply it to ourselves, a 
voice within seems to answer ‘It is false.’” He is speaking, 
as it happens, of another and earlier precept of crimin- 
ology, the precept that virtue and vice are the products 
solely of environment; but his words are as apposite to the 
notion that they are the products chiefly of the glands, 
though in each case it is true that repugnance must not 
be taken as amounting to disproof. All this, however, is 
beside the mark, at least for present purposes. Like the 
neophytes of other faiths, the discoverers of the new theory 
that virtue and vice are synonyms for spontaneous secre- 
tions may have overshot the mark, may have loaded a use- 
ful notion with more than it can bear. To prove that 
genius is accompanied by certain bodily changes or reac- 
tions is not to prove that the bodily changes or reactions 
are identical with genius (cf. Bertrand Russell, Philos- 
ophy, p. 218). This does not detract from the fullness of 
my belief that at a day not far remote the teachings of 
bio-chemists and behaviorists, of psychiatrists and pen- 
ologists, will transform our whole system of punishment 
for crime. Vain is the attempt to forecast here and now 
the lines of the transfigured structure. We must keep a 
sharp lookout, or you will supplant us altogether. Do they 
not tell the fable of Hippocrates that he burned the library 
of the Temple of Health at Cnidos in order to enjoy a 
monopoly of knowledge? How it will work out, whether 
we shall sit beside you or above you, or even perhaps below 
you, I am not wise enough to say. The physician may be 
merely the ally of the judge in the business of admeasur- 
ing the sentence, or, as to that branch of the work, may 
even drive the judge away. Detention of the offender may 
retain in respect of certain crimes the qualities, or some 
of them, belonging to our present system of imprisonment, 
and for other crimes may acquire a quality less punitive 
and rigorous. But transformation there will be. 


For the present system is stern often when it should be 
mild, and mild often when it should be stern, or so, at least, 
its critics urge. It is a survival of the time when punish- 
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ment for crime was thought of as a substitute for private 
vengeance, with its sequel private war. The familiar 
phrase, the King’s Peace, means this and nothing more, 
that for the peace separately maintained by duke or count 
or bishop, each in his own domain, there was to be substi- 
tuted one general or uniform peace, the king’s, establish- 
ing a single rule throughout the kingdom far and wide. 
You will find it all set forth by Sir Frederick Pollock in 
one of his fascinating essays with the fullness of example 
that is dear to antiquarians (Pollock, Oxford Lectures, 
The King’s Peace, p. 64). We have put away the blood 
feud, the vendetta, the other forms of private war, but in 
the framing of our penal codes we have not forgotten the 
passions that had their outlet and release in pursuit and 
retribution. I do not say that it is wise to forget them 
altogether. The thirst for vengeance is a very real, even if 
it be a hideous, thing; and states may not ignore it till 
humanity has been raised to greater heights than any that 
have yet been scaled in all the long ages of struggle and 
ascent. Disregard such passions altogether, and the al- 
ternative may be the recrudescence of the duel or the feud. 
The vigilance committee and Judge Lyuch may shove aside 
police and courts. Even if vengeance be forgotten and the 
social consequences alone considered, there are inhibitions 
in the threat of punishment that society cannot afford to 
withdraw from any capable of feeling them. ‘The presence 
of mechanism,” says Dr. Glueck (op cit., p. 444), “does 
not mean that human beings have not some spark of ca- 
pacity for consciously and creatively guiding their condt 
in conforming with legal sanctions.” Punishment is nec: «:- 
sary, indeed, not only to deter the man who is a criminal 
at heart, who has felt the criminal impulse, who is on 
the brink of indecision, but also to deter others who in our 
existing social organization have never felt the criminal 
impulse and shrink from crime in horror. Most of us 
have such a scorn and loathing of robbery or forgery that 
the temptation to rob or forge is never within the range 
of choice; it is never a real alternative. There can be 
little doubt, however, that some of this repugnance is due 
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to the ignominy that has been attached to these and like 
offenses through the sanctions of the criminal law. If 
the ignominy were withdrawn, the horror might be 
dimmed. 


All this I have in mind, yet even so, the present system, 
in the view of many, is as irrational in its mercies as in 
its rigors, and in its rigors as in its mercies. The casual 
offender expiates his offense in the company of defectives 
and recidivists, and after devastating years is given back 
an outcast to the society that made him. The defective or 
recidivist, whose redemption is hopeless, goes back after 
a like term, or one not greatly different, to renew his life 
of crime, unable to escape it without escaping from him- 
self. Students of the mind and body are insisting, as never 
before, that in much of our criminology there is futility 
and waste. “It is foolish,’ says one of them, “to build 
institutions for detaining defectives for long periods as a 
punishment for a condition for which they are not respon- 
sible, and then discharge them without doing anything to 
remove the cause of their trouble.” “For a large propor- 
tion of criminals,” says another author, “—the percentage 
has yet to be determined—punishment for a period of time 
and then letting him go free is like imprisoning a diph- 
theria-carrier for awhile and then permitting him to com- 
mingle with his fellows and spread the germ of diphtheria” 
(S. W. Bandler, The Endocrines, p. 266; Berman, The 
Glands Regulating Personality, p. 310; Schlapp and Smith, 
The New Criminology, p. 270). A beginning of a change 
has been made in this state by recent legislation, but with 
tests, in the thought of many, too mechanical and abso- 
lute. Not improbably the path of progress has been marked 
in an English statute which supplements the term of pun- 
ishment in prison with another and elastic term of what 
is known as preventive detention in less rigorous surround- 
ings, a camp in the Isle of Wight being set aside for that 
use (Gillin, Criminology and Penology, p. 412; Preventive 
of Crime Act, 8 Edw. 7 ¢. 59; Halsbury Laws of England, 
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Title Crim. L., § 796). Here or in some system not dis- 
similar may be found the needed adjustment between the 
penal and the remedial elements in our scheme of crimin- 


ology. 

Adjustment of some sort there must be if we are to fill 
the measure of our duty to our defective fellow beings. 
Run your eyes over the life history of a man sentenced to 
the chair. There, spread before you in all its inevitable 
sequence, is a story of the Rake’s Progress more implacable 
than any that was ever painted by a Hogarth. The Cor- 
rectional School, the Reformatory, Sing Sing or Danne- 
mora, and then at last the chair. The heavy hand of doom 
was on his head from the beginning. The sin, in truti, is 
ours—the sin of a penal system that leaves the victim to 
his fate when the course that he is going is wgitten down 
so plainly in the files of the courts and the stigmata of 
mind and body. I do not mean to say that any rule of 
thumb is to be adopted in dealing with these problems. 
My experience as a judge in other fields of law has made 
me distrustful of rules of thumb generally. They are a 
lazy man’s expedient for ridding himself of the trouble of 
thinking and deciding. Try hard as we will, the problems 
of punishment, like the problems of law generally, are in 
their essence unique. “We must spread the gospel,” writes 
Professor Powell, “we must spread the gospel that there 
is no gospel that will save us from the pain of choosing at 
every step.” Human nature, like human life, has com- 
plexities and diversities too many and too intricate to be 
compressed within a formula. I would not shut the door 
of hope on anyone, though classified in some statistical 
table as defective or recidivist, so long as scientific analysis 
and study of his mental and physical reactions after the 


1 On the same lines a recent amendment of the Prison Law of New York 
permits the detention of mental defectives at the State Institution at Napan- 
och after sentence has expired (Prison Law, §§ 467, 470; Laws of 1927, chap. 
426), but the term mental defectives as used in the statute (Mental Hygiene 
Law, § 136) embraces a narrower class than the same term is meant to 
embrace as it is used in this address. Very likely an extension of these 
provisions to prisoners of other types may be expected in the future. 
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state had taken him in hand held out the promise of re- 
demption. Neither in punishment nor in any other form 
of judging shall we ever rid ourselves altogether of the 
heart-breaking burden of individual adjustment. 


I do not say that either psychology or medicine or pen- 
ology has yet arrived at such a stage as to make a revolu- 
tion in our system of punishment advisable or possible. 
Here as in so many fields we shall have to feel our way, 
it may be, by slow advances, by almost insensible ap- 
proaches. I have faith, none the less, that a century or less 
from now, our descendants will look back upon the penal 
system of to-day with the same surprise and horror that fill 
our own minds when we are told that only about a century 
ago one hundred and sixty crimes were visited under Eng- 
lish law with the punishment of death, and that in 1801 
a child of thirteen was hanged at Tyburn for the larceny 
of a spoon (4 Blackstone, Comm. 18; cf. however, 1 
Stephen, History of the Criminal Law of England 470). 
Dark chapters are these in the history of law. We think 
of them with a shudder, and say to ourselves that we have 
risen to heights of mercy and of reason far removed from 
such enormities. The future may judge us less leniently 
than we choose to judge ourselves (cf. Jung, Das Problem 
des Natiirlichen Rechts, p. 74). Perhaps the whole busi- 
ness of the retention of the death penalty will seem to the 
next generation, as it seems to many even now, an ana- 
chronism too discordant to be suffered, mocking with grim 
reproach all our clamorous professions of the sanctity of 
life. Perhaps some new Howard will make us see in our 
whole prison system a reproach as great, a blot as dark, 
as the Howard of English history made visible to the eyes 
of all in the prisons and pest houses of a century and a 
half ago. I am not sure how this will be. Sure, however, 
I am that whatever enlightenment shall come will make 
its way, not through the unaided labors of the men of my 
profession, the judges and the advocates, but through the 
combined labors of men of many callings, and most of all 
your own. How quickly a great change can come about 
will be seen if we contrast the penal justice applied to 





594 BULLETIN of the NEW YORK ACADEMY of MEDICINE 


children a quarter-century ago with the treatment in these 
days of the juvenile delinquent by the judges of the Chil- 
dren’s Courts. You will find it all set forth in a recent 
study of Juvenile Courts in the United States by Dr. Her- 
bert H. Lou in the Social Study Series of the University 
of North Carolina. The methods, the humane and scientific 
methods, that have thus prevailed will spread to other 
fields. This is your work, I am persuaded, as much as it 
is ours. Your hands must hold the torch that will explore 
the dark mystery of crime—the mystery, even darker, of 
the criminal himself, in all the deep recesses of thought 
and will and body. Here is a common ground, a border- 
land between your labors and our own, where hope and 
faith and love can do their deathless work. 


One takes a large order when one offers to reshape from 
its foundations a scheme of penal justice. Those of us 
whose course has even now been largely run, may wish to 
have before us a prospect less Utopian. Let me call atten- 
tion, therefore, to two features of the law of crimes where 
the coéperation of your profession will be helpful even 
now without wreaking our energies upon reforms that will 
flower at some distant day. I think the men of your 
Academy might well emphasize the need for a restatement 
of our law of homicide, and in particular of the distinction 
between murder in its two degrees. I think they might 
well emphasize another subject—one that has grown a 
trifle stale, but never to be abandoned till it has been set- 
tled right—the definition of insanity when viewed as an 
excuse for crime. 


The law of homicide, and in particular the distinction 
between murder in the first and second degrees, may seem 
at first blush to be something that involves the mere tech- 
nique of criminal law, and so a matter not for you, but 
one to be dealt with by the lawyers. The reason why I 
mention it to you is because the anomalies of the present 
distinction can be developed with special clearness and 
authority by the psychiatrist or the alienist or the student 
of psychology. 
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Homicide under our statute is classified as murder and 
as manslaughter, and murder itself has two degrees, a first 
and a second. “The killing of a human being, unless it is 
excusable or justifiable, is murder in the first degree when 
committed from a deliberate and premeditated design to 
effect the death of the person killed, or of another,” as 
well as in certain other situations which, for the purpose 
of my present inquiry, it is not important to consider 
(Penal Law, § 1044). “Such killing of a human being is 
murder in the second degree, when committed with a de- 
sign to effect the death of the person killed or of another, 
but without deliberation and premeditation” (Penal Law, 
§ 1046). There, you see, is the distinction, and it is at 
least verbally clear. Both first and second degree murder 
(laying aside the exceptions which I thought it unneces- 
sary to state) require an intent to kill, but in the one in- 
stance it is deliberate and premeditated intent, and in the 
other it is not. If there is no intent to kill whatever, the 
grade (subject to exceptions) is reduced to manslaughter. 
I have said that on the face of the statute the distinction 
is clear enough. The difficulty arises when we try to dis- 
cover what is meant by the words deliberate and premedi- 
tated. A long series of decisions, beginning many years 
ago, has given to these words a meaning that differs to 
some extent from the one revealed upon the surface. To 
deliberate and premeditate within the meaning of the 
statute, one does not have to plan the murder days or hours 
or even minutes in advance, as where one lies in wait for 
one’s enemy or places poison in his food and drink. The 
law does not say that any particular length of time must 
intervene between the volition and the act. The human 
brain, we are reminded (People vs. Majone 91 N. Y. 211), 
acts at times with extraordinary celerity. All that the 
statute requires is that the act must not be the result of 
immediate or spontaneous impulse. “If there is hesitation 
or doubt to be overcome, a choice made as the result of 
thought, however short the struggle between the intention 
and the act,” there is such deliberation and premeditation 
as will expose the offender to the punishment of death 
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(People vs. Leighton, 88 N. Y. 117). Thus in a case de- 
cided in 1886 (People vs. Beckwith, 103 N. Y. 360), the 
defendant ejected a trespasser; a fight ensued; the defend- 
ant stabbed the trespasser and flung him to the ground; 
having done this, he seized an axe and clove the victim’s 
head. The interval between the knife blow and the falling 
axe was long enough to sustain the verdict that sent the 
murderer to his death. One may say indeed in a rough 
way that an intent to kill is always deliberate and pre- 
meditated within the meaning of the law unless the mind 
is so blinded by pain or rage as to make the act little more 
than an automatic or spontaneous reaction to the environ- 
ment—not strictly automatic or spontaneous, for there 
could then be no intent, and yet a near approach thereto. 
The behaviorists would say, I suppose, that what had hap- 
pened was a conditioned reflex, a learned, as opposed to 
an unlearned response (Watson, Behaviorism, p. 103, and 
cf. B. Russell, Philosophy, p. 21). Courts in other states 


(e.g., Massachusetts), lay down the same rules or rules not 
greatly different. 


I think the distinction is much too vague to be continued 
in our law. There can be no intent unless there is a choice, 
yet by the hypothesis, the choice without more is enough 
to justify the inference that the intent was deliberate and 
premeditated. The presence of a sudden impulse is said 
to mark the dividing line, but how can an impulse be any- 
thing but sudden when the time for its formation is meas- 
ured by the lapse of seconds? Yet the decisions are to the 
effect that seconds may be enough. What is meant, as I 
understand it, is that the impulse must be the product of 
an emotion or passion so swift and overmastering as to 
sweep the mind from its moorings. A metaphor, however, 
is, to say the least, a shifting test whereby to measure de- 
grees of guilt that mean the difference between life and 
death. I think the students of the mind should make it 
clear to the lawmakers that the statute is framed along the 
lines of a defective and unreal psychology. If intent is 
deliberate and premeditated whenever there is choice, then 
in truth it is always deliberate and premeditated, since 
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choice is involved in the hypothesis of the intent. What 
we have is merely a privilege offered to the jury to find the 
lesser degree when the suddenness of the intent, the 
vehemence of the passion, seems to call irresistibly for the 
exercise of mercy. I have no objection to giving them this 
dispensing power, but it should be given to them directly 
and not in a mystifying cloud of words. The present dis- 
tinction is so obscure that no jury hearing it for the first 
time can fairly be expected to assimilate and understand 
it. I am not at all sure that I understand it myself after 
trying to apply it for many years and after diligent study 
of what has been written in the books. Upon the basis 
of this fine distinction with its obscure and mystifying 
psychology, scores of men have gone to their death. I 
think it is time for you who speak with authority as to the 
life of the mind to say whether the distinction has such 
substance and soundness that it should be permitted to 
survive. Some appropriate committee there should be in 
the bar associations, on the one hand, and this Academy, 
on the other (if none exists already), whereby the re- 
sources of the two professions can be pooled in matters 
such as these where society has so much to gain from co- 
operative endeavor. 


I have spoken of another branch of the law of homicide, 
the law defining and governing mental irresponsibiltiy. In 
strictness, this is not a branch of the law of homicide alone, 
since the same definition applies to other crimes as well, 
yet it is in connection with homicide that the question 
commonly arises. In the early stages of our law, way back 
in medieval times, insanity was never a defense for crime. 
The insane killer, like the man who killed in self-defense, 
might seek a pardon from the king, and would often get 
one. He had no defense at law. Gradually there came 
in the law itself a mitigation of this rigor. A defense of 
insanity was allowed, but only within the narrowest limits. 
This was what has become known as the wild-beast stage 
of the defense. The killer was not excused unless he had 
so lost his mind as to be no more capable of understanding 
than if he were merely a wild beast. Then the limits of 
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the defense were expanded, but still slowly and narrowly. 
The killer was excused if the disease of the mind was such 
that he was incapable of appreciating the difference be- 
tween right and wrong. At first this meant, not the right 
and wrong of the particular case, but right and wrong 
generally or in the abstract, the difference, as it was some- 
times said, between good and evil. Later the rule was 
modified in favor of the prisoner so that capacity to dis- 
tinguish between right and wrong generally would not 
charge with responsibility if there was not capacity to 
understand the difference in relation to the particular act, 
the subject of the crime. The rule governing the subject 
was crystallized in England in 1843 by the answer made 
by the House of Lords to questions submitted by the judges 
in the famous case of McNaghten, who was tried for the 
murder of one Drummond, the secretary of Sir Robert 
Peel. The answer was in effect that “the jurors ought to 
be told in all cases that every man is to be presumed to 
be sane, and to possess a sufficient degree of reason to be 
responsible for his crimes, until the contrary be proved to 
their satisfaction; and that to establish a defense on the 
ground of insanity it must be clearly proved that, at the 
time of committing the act, the accused was laboring under 
such a defect of reason from disease of the mind, as not 
to know the nature and quality of the act he was doing, or, 
if he did know it, that he did not know he was doing what 
was wrong” (McNaghten’s Case, 10 Cl. & F. 200). 


The test established by McNaghten’s Case has been in- 
corporated into the law of New York by the mandate of 
the statute. Penal Law, § 34, provides: “A person is not 
excused from criminal liability as an idiot, imbecile, 
lunatic or insane person, except upon proof that at the 
time of the commission of the alleged criminal act he was 
laboring under such a defect of reason as either (1) not to 
know the nature and quality of the act he was doing; 
(2) not to know the act was wrong.” It matters not that 
some uncontrollable impulse, the product of mental disease, 
may have driven the defendant to the commission of the 
murderous act. The law knows nothing of such excuses 
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(Flanagan vs. People, 52 N. Y. 467; People vs. Carpenter, 
102 N. Y. 238; People vs. Taylor, 138 N. Y. 398). Again 
the statute is explicit: “A morbid propensity to commit 
prohibited acts, existing in the mind of a person who is not 
shown to have been incapable of knowing the wrongfulness 
of such acts, forms no defense to a prosecution therefor” 
(Penal Law, § 34). If the offender knew the nature and 
quality of the act and knew it to be wrong, he must answer 
for it with his life, if death is the penalty that would be 
paid by the sane. Of course, there is an ambiguity in all 
this which will not have escaped your quick discernment. 
What is meant by knowledge that the act is wrong? Is it 
enough that there was knowledge that the act was wrong 
in the sense that it was prohibited by law, or must there 
be knowledge also that it was morally wrong? Curiously 
enough, this question did not arise in New York till 1915. 
One Schmidt, a priest, was charged with the murder of a 
woman with whom he had been intimate. Upon the trial 
his defense was insanity. He said he had heard the voice 
of God calling upon him by day and night to sacrifice and 
slay. He yielded to the call in the belief that slaughter 
was a moral duty. The trial judge held that this belief 
was no defense if he knew the nature of the act and knew 
it to be wrong in the sense of being prohibited by law. On 
appeal this ruling was reversed (People vs. Schmidt, 216 
N. Y. 324). We held that the word “wrong” in the sta- 
tutory definition had reference in such circumstances to 
the moral quality of the act, and not merely to the legal 
prohibition. Any other reading would charge a mother 
with the crime of murder if she were to slay a dearly 
loved child in the belief that a divine command had sum- 
moned to the gruesome act. Let me say by way of paren- 
thesis that Schmidt did not profit by the error in the 
charge, since he admitted under oath that the whole de- 
fense of insanity was an imposture and a sham. 


Physicians time and again rail at the courts for applying 
a test of mental responsibility so narrow and inadequate. 
There is no good in railing at us. You should rail at the 
legislature. The judges have no opinion in the matter. 
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They are bound, hand and foot, by the shackles of a statute. 
Everyone concedes that the present definition of insanity 
has little relation to the truths of mental life. There are 
times, of course, when a killing has occurred without 
knowledge by the killer of the nature of the act. A classic 
instance is the case of Mary Lamb, the sister of Charles 
Lamb, who killed her mother in delirium. There are times 
when there is no knowledge that the act is wrong, as when 
a mother offers up her child as a sacrifice to God. But 
after all, these are rare instances of the workings of a 
mind deranged. They exclude many instances of the com- 
mission of an act under the compulsion of disease, the 
countless instances for example, of crimes by paranoiacs 
under the impulse of a fixed idea. I am not unmindful of 
the difficulty of framing a definition of insanity that will 
not be so broad as to open wide the door to evasion and 
imposture. Conceivably the law will have to say that the 
risk is too great, that the insane must answer with their 
lives, lest under cover of their privilege the impostor shall 
escape. Conceivably the twilight zone between sanity and 
insanity is so broad and so vague as to bid defiance to 
exact description. I do not know, though I am reluctant 
to concede that science is so impotent. Attempts at formu- 
lation of a governing principle or standard have been none 
too encouraging (Glueck, op. cit., pp. 452, 459), but better- 
ment is attainable, though it be something less than per- 
fection. Many states—Massachusetts, for example, and 
Alabama and Pennsylvania and Virginia and Vermont— 
recognize the fact that insanity may find expression in an 
irresistible impulse, yet I am not aware that the adminis- 
tration of their criminal law has suffered as a consequence 
(see, e.g., Commonwealth vs. Cooper, 219 Mass. 1; Parsons 
vs. State, 81 Ala. 577; Commonwealth vs. DeMarzo, 223 
Pa. St. 573; State vs. Dejarnette, 75 Va. 867; Doherty vs. 
State, 73 Vt. 380). Much of the danger might be obviated 
if the issue of insanity were triable by a specially consti- 
tuted tribunal rather than the usual jury. Of this at least 
I am persuaded: the medical profession of the state, the 
students of the life of the mind in health and in disease, 
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should combine with students of the law in a scientific and 
deliberate effort to frame a definition, and a system of ad- 
ministration, that will combine efficiency with truth. If 
insanity is not to be a defense, let us say so frankly and 
even brutally, but let us not mock ourselves with a defini- 
tion that palters with reality. Such a method is neither 
good morals nor good science nor good law. I know it is 
often said, and very likely with technical correctness, 
(see e.g., Oppenheimer, Criminal Responsibility of Luna- 
tics, p. 247; Stephen, Digest of Criminal Law, Art. 29; 
Glueck, op. cit., p. 43), that the statute ought not to be 
viewed as defining insanity. What it does, and all that it 
does is to state the forms or phases of insanity that will 
bring immunity from punishment. All this may be true, 
yet it is hard to read the statute without feeling that by 
implication and suggestion it offers something more. It 
keeps the word of promise to the ear and breaks it to the 
hope. Let us try to improve its science and at the very 
least its candor. Here is another field for the coéperative 
endeavor of medicine and law. 


Every now and then there crops up in popular journals 
a discussion of the problem of euthanasia. The query is 
propounded whether the privilege should be accorded to a 
physician of putting a patient painlessly out of the world 
when there is incurable disease, agonizing suffering, and 
a request by the sufferer for merciful release. No such 
privilege is known to our law, which shrinks from any 
abbreviation of the span of life, shaping its policy in that 
regard partly under the dominance of the precepts of re- 
ligion and partly in the fear of error or abuse. Just as a 
life may not be shortened, so its value must be held as 
equal to that of any other, the mightiest or the lowliest. 
The mother will have the preference over an infant yet 
unborn, but from the moment of birth onward, human- 
kind, as the law views it, is a society of equals. I am sure 
that thoughts of this order must rise sometimes to your 
minds when you move along the wards of hospitals and 
see the forms of men and women—the ugly and the beauti- 
ful, the wise and the foolish, the young and the old, the gay 
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and the wretched—outstretched before you in the great 
democracy of suffering. You may find it of some interest 
to be told that the law has had to struggle with these prob- 
lems and to know how it has resolved them. There are two 
classic cases—the case of the U. S. vs. Holmes, reported in 
1 Wallace, Jr., 1; Federal cases No. 15,383, a trial in the 
United States Circuit Court for the Eastern District of 
Pennsylvania, and the case of the Queen vs. Dudley, re- 
ported in L. R. 14 Q. B. D. 273, a trial in the Court of 
Queen’s Bench of England. The Holmes case has recently 
been revived with a full statement of the testimony, the 
arguments of counsel, and the charge of the court in a 
book by Frederick C. Hicks, to which he has given the 
title Human Jettison. Any of you who care to read it will 
find a human document of absorbing interest. Holmes was 
a seaman on a ship, the William Brown, which set sail 
from Liverpool for Philadelphia in 1841 with eighty-two 
souls aboard, seventeen officers and crew, and sixty-five 
passengers. Thirty-seven days out the ship struck an ice- 
berg and sank. Two boats were lowered. One, the jolly, 
as it was called, bore the captain, two officers, six members 
of the crew, and one passenger. Six days later, just as 
the rations had given out, she was picked up and those 
aboard her saved. The other boat, styled the long one, in 
the charge of the first mate, had forty-two aboard, of whom 
thirty-three were passengers, the others crew. The long 
boat was long only by comparison with the other. She was 
overweighted with her human burden—men, women and 
children packed so close together in a boat already leaking 
that they could hardly move a limb. A squall came up 
the next day, and imminent was the danger that the boat 
would founder. The mate gave the order to jettison a por- 
tion of the human freight. Holmes and another carried 
out the mandate. Fourteen men were seized and, amid 
their protests and entreaties, were thrown over the side. 
Two women also were lost, but there is reason to believe 
that they jumped overboard of their own will, made des- 
perate at the sight of the sacrifice of a brother. For the 
most part, however, the victims were the men. The boat, 
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relieved of this burden, rode the waves in safety. The 
following morning a sail was sighted. Quilts and blankets 
were waved and hoisted. There was an answer to the sig- 
nal. The ship came up and the remnant on the boat were 
saved. 


When the story of the sacrifice of sixteen souls became 
known to the world, there were many who drew back re- 
volted and said that it was murder. The mate and most 
of the seamen disappeared when there was talk of an arrest. 
Holmes came to Philadelphia and was charged with homi- 
cide on the high seas, a crime under the federal law. The 
grand jury refused to indict for murder, but did indict for 
manslaughter. For this he was tried and convicted. He 
was sentenced to imprisonment for six months, having 
already served nine months before his conviction, and also 
to a fine, which, however, was afterward remitted. I think 
there is little, if any, doubt that he had acted in good 
faith, believing that all would be lost unless there was a 
sacrifice of some. His good faith did not purge him of the 
guilt of crime, though it called for mercy in the sentence. 
Where two or more are overtaken by a common disaster, 
there is no right on the part of one to save the lives of some 
by the killing of another. There is no rule of human 
jettison. Men there will often be who when told that their 
going will be the salvation of the remnant, will choose the 
nobler part and make the plunge into the waters. In that 
supreme moment the darkness for them will be illumined 
by the thought that those behind will ride to safety. If 
none of such mold are found aboard the boat, or too few 
to save the others, the human freight must be left to meet 
the chances of the waters. Who shall choose in such an 
hour between the victims and the saved? Who shall know 
when masts and sails of rescue may emerge out of the fog? 


A score of years later a case not dissimilar was brought 
before an English court. Three men and a boy were adrift 
in a small boat. Two of the men, Dudley and Stephens, 
made desperate by hunger, killed the boy and ate his flesh. 
Four days later they were picked up by a passing vessel, 
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and, reaching England, were tried for murder. They were 
tried before an accomplished judge, Lord Coleridge, Chief 
Justice of the Queen’s Bench. The jury returned a verdict 
of guilty, but the sentence of death was commuted to one 
of imprisonment for a term of months. The law falters 
and averts her face and sheathes her own sword when pro- 
nouncing judgment upon creatures of flesh and blood thus 
goaded by the Furies. 


One thing medicine has already done for jurisprudence, 
and that a thing so important as to exact a word of men- 
tion in even the briefest statement of the relations between 
the two. For many years medicine has been laying stress 
upon the value of institutes of mere research. You will 
find a sketch of their history in Dr. Abraham Flexner’s 
Study of Medical Education. The law has been a little 
slower in the acceptance of such methods and ideals, yet 
at last it has seen the light. I cannot doubt that your ex- 
ample has done much to open our eyes and sharpen our 
perceptions. Research is now the cry in the schools of 
law at Harvard, Yale, Columbia, Michigan, and elsewhere. 
They are seeking to train the practitioner who some day 
may develop, or, shall I say, descend, into a judge, but 
they are seeking to do more. They are seeking to train the 
scholars—the jurists in the true sense of that much-abused 
term—who will lead the vanguard of the march. Only the 
other day, Johns Hopkins University, which has done so 
much already to stimulate the growth of medicine, an- 
nounced the formation of an Institute of Jurisprudence, 
devoted to research and nothing else. A group of scholars 
has been brought together, who at the beginning will have 
no pupils other than themselves. They have come together 
to meditate, to confer, to collate, to explore. They will 
study the law functionally, asking themselves not merely 
whether this or that rule has come down to us from medi:e- 
val days, but whether this rule or that one is adapted to 
the present needs of life. So the spirit of disinterested 
inquiry, which has long inspired the students of the physi- 
cal sciences, is spreading, we may justly believe, to the 
social sciences as well. I do not mean to convey the thought 
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that the law which is mere innovation, a forced plant, so 
to speak, without roots in habit or custom or popular con- 
viction, is to be looked to with great hopefulness as a cura- 
tive or helpful force. What I fear and would avoid is the 
law that maintains a noxious life when the soil of habit 
and custom and conviction and utility has been washed 
away beneath it. I have no delusions as to the futility of 
mere extempore decretals. Even when changes are made, 
it is best at the beginning to mark out the general lines 
of tendency and direction, leaving details to be developed 
by the system of trial and error which is of the essence of 
the judicial process. “It is a peculiar virtue of our system 
of law”’—the words are those of one of the great judges of 
our day—“that the process of inclusion and exclusion, so 
often employed in developing a rule, is not allowed to end 
with its enunciation, and that an expression in an opinion 
yields later to the impact of facts unforeseen” ( Brandeis, 
J., dissenting, in Jaybird Mining Co. vs. Weic, 271 U. S. 
609). We must not sacrifice this quality of resilient 
adaptability which persists while there is softness and 
suppleness in the bones of legal doctrine. I do not say 
that it is an easy matter to find a just mean between tim- 
idity and boldness, or, to put it from another aspect, be- 
tween literature and dogma. In case of doubt I have a 
leaning, which is not always shared by others, toward the 
impressionism that suggests and illumines without defin- 
ing and imprisoning. The prevailing tendency is perhaps 
the other way, and the majority may be right. They hold 
the mysticism of the impressionist to be incompatible with 
the dignity of science. I am satisfied that this is so when 
science has so experimented as to have the right to be cer- 
tain of its ground. What I fear is a pseudo-science which 
has assurance without conviction. Very likely in this men- 
tal attitude I am exemplifying what has been described by a 
learned author as “the invertebrate habit of mind which 
thinks it is impartial merely because it is undecided, and 
regards the judicial attitude as that which refrains from 
judging” (Dr. Figgis, Introduction to Lord Acton's The 
History of Freedom and Other Essays). When the seas 
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are so boisterous and their perils so insidious, one creeps 
from cape to cape. 


The law, like medicine, has its record of blunders and 
blindness and superstitions and even cruelties. Like medi- 
cine, however, it has never lacked the impulse of a great 
hope, the vision of a great ideal. Sometimes secreted in 
ancient forms and ceremonies one finds the inner life and 
meaning of an institution revealed in all its essence. I 
felt this not long ago while reading the form of oath ad- 
ministered even now in all its ancient beauty to the grand 
jurors of the county. You will find it in the Code of Crim- 
inal Procedure, but one not greatly different is in use by 
our English brethren in their home across the seas, and 
Sir Frederick Pollock has traced it back, in germ at least, 
to the days of the Saxon kings. In fitness and beauty and 
impressiveness it rivals the great oath that men associate 
even to-day with the name and genius of Hippocrates. Here 
is its form as it has endured through all the changing cen- 
turies : “You shall diligently inquire, and true presentment 
make, of all such matters and things as shall be given you 
in charge; the counsel of the people of this state, your 
fellows’ and your own you shall keep secret; you shall 
present no person from envy, hatred and malice; nor shall 
you leave any one unpresented through fear, favor, affec- 
tion or reward, or hope thereof; but you shall present all 
things truly as they come to your knowledge, according to 
the best of your understanding. So help you God!” 


Like the tones of a mighty bell, these echoing notes of 
adjuration bring back our straying thoughts to sanctity 
and service. I cannot listen to them without a thrill. 
Here, I say to myself, here indeed, secreted in this solemn 
formula, is the true spirit of the law which knows no fear 
nor favor. Not all her ministers have been true to the 
ideal which she has held aloft for them to follow. [ut 
here, imperishably preserved amid the grime and dust of 
centuries, the word has been proclaimed, to steady us when 
we seem to falter, to strengthen us when we seem to 
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weaken, to tell us that with all the failings and backslid- 
ings, with all the fears and all the prejudice, the spirit is 
still pure. 

And so it still is for the great profession that is mine, 
as still it is for yours, which year by year renews in conduct 
and in speech the pledge and promise of Hippocrates. 


I thank you for the privilege that has been given me 
of bringing the two together in this hall of your Academy. 





THE ROLE OF THE MEDICAL EXPERT IN 
CRIMINAL TRIALS 


Foster KenNepy 


(Delivered before The New York Academy of Medicine, March 7, 1929 *) 


Our forefathers fought for the recognition of individual 
rights; Runnymede and Magna Charta, The Bill of Rights, 
the Struggle with the Crown, the falling of the anointed 
Heads that wore them, the continuation of that struggle 
in America with the resounding victory of the people; the 
present day liberties of each of us have been bought by 
struggle and by sacrifice. 


The Great War was in essence a fight for individualism 
against organized government as represented by Prussia. 
Concentration for centuries on liberty of the person as 
the one great objective worth fighting for has developed 
in us such an individual consciousness, such a respect for 
individual rights that we have rather lost sight of the 


rights of society as a whole. We have been so glamoured 
by our desire to safeguard personal freedom that we have 
been negligent of the safety of the majority. 


Society, in short, in America is failing to protect itself 
against rampant individualism as represented by the gun- 
man and the thug; during 1927 there were over eleven 
thousand homicides in this country, a fifth of the total loss 
of the American forces sustained through both natural 
‘“auses and at the hands of the enemy in nineteen months 


of first class modern warfare. 


The police force and the law courts are tardy instru- 
ments in the apprehension of the majority of those crimi- 
nals, but when they have been apprehended, we medical 
men are often made another brake on the slow wheel of 
justice and are invited to abet the sentimentality of infe- 
rior minds by testifying in and out of season to the lack 
of responsibility of the criminal. 


* Program presented in codperation with the Section of Neurology and 
Psychiatry. 
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Law is an instrument for the protection of Society. 
Medicine has been in the past century an instrument for 
the protection of the individual. For twenty-five years, 
however, our Profession has had a new orientation; our 
greatest achievements have been towards prophylaxis and 
the maintenance of sound public health. The Doctors have 
conquered yellow fever, crippled malaria, set bounds to 
plague. We have wrested from nature whole continents 
for the White Races bv the control of tropical disease. 
We built the Panama Canal, not the engineers. The 
French engineers knew how to cut the canal—for that 
matter so did the ancients in Corinth and earlier still in 
Suez—but they did not know how to cut their own mor- 
tality. When medicine found the way to that achieve- 
ment, the task of the shovels was simple. The British lost 
25,000 dead in the Boer War in 1900; of that number 5,000 
were killed by the Boers, the rest died of typhoid. You 
know the proportion of American lives lost in 1898 to 
Spanish bullets and to Bacteria. Had our doctors not 
discovered how to deal with enteric in the ten or fifteen 
years following the Cuban and South African Wars, civi- 
lization would have been destroyed by the depopulation 
of America and Europe. These results have come from 
having turned from a too concentrated medical attention 
to the needs of the ill individual to the needs of the healthy 
majority. The development of psychiatry is about 100 
vears behind that of general medicine. In the XIX cen- 
tury, psychiatry was almost completely a matter of descrip- 
tion of disease. It christened but hardly thought of cur- 
ing. Now, the psychiatrical trend is one of enormous 
elaboration of detail as regards the individual patient, of 
family and personal history, of tales of conflict between 
personal desire and social regulation. The notion has 
grown up that if every man- gave his instincts full rein 
there’d be no insanity, in that there’d be no conflict; but 
then there’d be no society either and the best that could 
happen would be that the emancipated ones might destroy 
each other like the proverbial Kilkenny cats. The psychi- 
itrist has given the lawyer the idea that by education the 
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habitual criminal and delinquent can be normalized. It 
is at least doubtful if, in this, the psychiatrist has delivered 
the goods. However, we are trying to procure an individual 
prophylactic viewpoint by examining the heredity and en- 
vironmental stresses of our individual insane, we try to 
comprehend their problems and to aid in their adjustment. 
But this effort at mental hygiene must not blind us to the 
fact that in very truth we have no knowledge regarding 
the nature of mind; the issue between Plato and Aristotle, 
between Vitalist and Materialist; between Function and 
Structure, is not yet determined. We do not know if the 
mind is a thing dwelling, as some tell us in the temple of 
the body, or whether it is but a function or a product of 
the body ;—we know for certain it works through the body 
and is susceptible of change by changes in the body. We 
have seen encephalitis or sleeping sickness as the layman 
calls it, change at times through an organic process the 
moral nature of men, convert gentle, sweet natured people 
into sadistic monsters and innocent behaving children into 
incorrigible delinquents. We must confess that glorified 
social service can never lay the foundations of a pathology 
of mind, which must lie in as yet unknown disorders of 
neural mechanisms. However, while we are seeking the 
secrets governing and producing various emotional per- 
sonalities we must in law adopt a Public Health attitude 
and do our share towards protecting society by proving 
that better breedings precede better brains, and by segre- 
gating or preventing from increase the proven and incur- 
ably unfit. 


In the Criminal Courts we doctors as a body, are help- 
ing to reverse these aims. We are shielding the individ- 
ual criminal from Society, when Society has as yet made 
no plans whereby in the event of release on present charges, 
the criminal might be prevented from anti-social acts in 
the future. We must adopt a public health viewpoint in 
this matter and proclaim as here in our Scientific Assem- 
blies, in the Press, in Public Meetings, that psychiatry 
cannot properly work through the existing criminal code: 
that justice is diverted by the absurdity of hypothetical 
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questions, that twelve laymen cannot be expected to ap- 
praise nicely the degree of responsibility of a paranoiac 
or a high-grade moron, and that the differences of opinion 
between lawyers and doctors, and doctors and doctors, but- 
tressed, if not directed by funds from opposed interests— 
gossiped and wrangled out in-courts, elevate crime, debase 
Law, and prostitute medicine. 


The real point at issue in a trial, under the present code, 
in which the defense is a plea of insanity is not whether 
or not the mind was unsound, but was it sufficiently un- 
sound as to be unable to determine right from wrong, or 
if so, was the accused a victim of irresistible impulse to 
commit the act as charged in the indictment. And let me 
remind you here of Lord Bramwell, who, when the irre- 
sistible impulse plea rose before him, asked, “would the 
defendant have taken the umbrella had a policeman been 
present?” The answer was “no.” “Well,” said Bramwell, 
“then the impulse was irresistible in the absence of a 


policeman.” Every crime might be said to be committed 
under such impulse; the object of law is to compel people 
to resist this irresistible impulse. 


The whole question of responsibility for crime has been 
moot between lawyers and medical men; legal dicta have 
been incorporated into the body of law from the time of 
Lord Erskine who directed the jury that “to protect a man 
from punishment there must be such a prostration of 
intellect that he does not know his own name nor con- 
dition, nor his relation towards others,” to the time of the 
MeNaghten case in 1843, when it was laid down that “a 
defendant is punishable if he knew at the time of the crime 
that he was acting contrary to law and ethics; that for a 
defence it must be proven that he was so defective in reason 
as not to know the nature and quality of his act, or if he 
did know it, he did not know it to be wrong,”’—down to 
the present day when the calcification of the pineal gland 
has been gravely put forward * as a reason why a criminal 


* In Chicago. 
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of some eighteen years should be shown preferential treat- 
ment for his murderous peccadilloes. 


The whole system whereby a defendant employs and pays 
for medical opinion in the Courts is wrong and should be 
abolished ; a defendant should have no more constitutional 
right to pick his medical expert than he has to pick the 
policeman who arrests him, or the judge who presides at 
his trial. Acquittal on account of mental disease or semi- 
mental disease, should no longer be tolerated. Psychi- 
atrists and jurists on both sides of the Atlantic have been 
feeling their way towards realization of some of these 
ideas in the practical working of the courts. The Ameri- 
can Institute of Criminal Law recommended recently the 
the following program: 

1. That in all cases of felony or misdemeanor punishable by prison 
sentence the question of responsibility be not submitted to the jury, 
which will thus be called upon to determine only that the offence 
was committed by the defendant. 

. That the disposition and treatment (including punishment) be based 
on a study of the individual offender by properly qualified and 
impartial experts co-operating with the Courts. 

3. That no maximum term be set to any sentence. 

4. That.no parole or probation be granted without suitable psychiatric 
examination. 

. That in considering applications for pardons and commutations, care- 
ful attention be given to reports of qualified experts. 


6th recommendation should be included in this program; that a panel 
of qualified medical opinion be chosen if possible from University 
and Major Hospital Staffs,—who would advise the conscience of the 
Court, who would receive adequate annual remuneration from no 
private individual or corporation but from the State and from the 
State only. 


The third provision—that no maximum term be set to 
any sentence of imprisonment or segregation—call it what 
you will—is of the highest importance. We cannot pick 
out the community morons, slightly feeble-minded persons, 
constitutional inferiors, mildly psychopathic individuals 
for arbitrary incarceration; Habeas Corpus and the rest 
of our individual liberties have seen to that! but when 
such incurable people have proven their instability by 
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crime, by anti-social and badly judged actions, then we, as 
the Public, have a right to demand their segregation; 
probably permanent, but certainly prolonged—depending 
on the natures of their eccentricities and of their crimes. 


As a community we are too jealous of the life of the 
killer and not thoughtful enough of the life that has been 
ended ; we are sentimental about life, and a woolly minded 
“intelligentsia” try to make us believe that by uplift, 
moral suasion, movies, gardens, concerts and the latest 
shows from Broadway, we can make silk purses out of 
sows ears. The mightiest Teacher of Ethics of our time, 
said, “By their fruits ye shall know them”’—‘“Does a fig 
tree bring forth thistles?” Let us put aside a mawkish 
sugary sentimentalism, let the law do its duty, and do it 
quickly, and let us doctors put our knowledge at the dis- 
posal of the State and of the Courts, but not ply for hire 
among the unstable, the eccentrics, the psychopaths and the 
dregs of the underworld. 





SOCIAL DANGER OF THE BORDERLINE 


C. Froyp Havitanp 


- 


(Delivered before The New York Academy of Medicine, March 7, 1929 *) 


The first duty of organized society is to protect and 
maintain itself. However, it cannot adequately do so 
except as it identifies and controls disruptive social influ- 
ences. Such influences resulting from asocial and anti- 
social conduct represent and are the expression of faulty 
attempts at social adjustment by individuals who will not 
or cannot conform with social mandates. Psychiatry, con- 
cerned as it is with human behavior, may thus properly 
play a réle in the present day effort to solve the numerous 
social problems with which modern society is beset. 


It augurs well for the future that at no previous time 
has so much attention and such intensive study been given 
man as a reacting mechanism in a social environment as 


at present, but of even more importance so far as the 
solution of social problems is concerned and especially 
the solution of the problem of crime is the study now given 
to the prevailing attitude of society towards social ills 
and the determination of the real factors involved in 
society's reaction to its asocial and anti-social members. 


No lasting reforms are possible except as they are sup- 
ported by prevailing public opinion which, of course, rep- 
resents the prevailing opinion of the average individual. 
It is now recognized that the mental attitude of society 
and, therefore, of the average citizen towards the whole 
matter of crime has its primary source in the individual 
mind. It is only by tracing out original psychic sources 
of one’s attitude that the individual will be able to recog- 
nize within himself the fundamental reasons for the im- 
perfect methods now pursued in handling the crime situa- 
tion. The average person experiences feelings of fear, 
anger and hatred with respect to crime which results in 


* Program presented in coéperation with the Section of Neurology and 
Psychiatry. 
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the application of the revenge principle with harsh and 
severe methods of punishment justified by that form of 
rationalization termed “righteous indignation.” However, 
the application of force in the effort to restrain and con- 
quer crime has not been notably successful and certainly 
does not promote unprejudiced inquiry. However, after 
the real réle played by society itself in the present crime 
situation becomes more generally recognized and correc- 
tive action is modified in harmony with the real facts of 
the situation a greater degree of success may be antici- 
pated. 


An appreciation of the failure of society to recognize 
generally its own failure in the matter does not in any 
way lessen the legal responsibility of the individual crim- 
inal, nor does a discussion of the facts constitute an ill 
advised plea for the criminal offender. It merely means 
that in considering the situation the objective must be 
substituted for the subjective viewpoint that the most 
rational and, therefore, the most successful method of 
treatment be devised. 


Approaching the problem of crime from widely diver- 
gent standpoints, the legal profession and the medical pro- 
fession now evince a desire to understand the position of 
the other and to seek a common ground in the considera- 
tion of conduct which conflicts with the criminal law. The 
legal profession, primarily concerned as it is, with ques- 
tions of responsibility, the so-called “guilty mind” and 
with punishment, admits that law must gradually evolve 
in accordance with the facts of life and that new concep- 
tions of undesirable human behavior must gradually be 
reflected in statutory provisions governing criminal pro- 
cedure. On the other hand, the medical profession, pri- 
marily concerned as it is with questions of the motivation 
of conduct and with cause and effect in relation to human 
behavior is aware that legal conceptions represent the 
accumulated experience of many years and may only safely 
be altered in the presence of well tested, incontrovertible 
data. However, with a coéperative spirit animating the 
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two professions and with a sincere desire to deal with crime 
on an objective basis, eliminating so far as possible the per- 
sonal prejudices which every individual, consciously or 
unconsciously pessesses, there is every reason to believe 
that eventually society will profit from its experience and 
be more successful than at present in dealing with crime 
as well as with all other social problems. 


Society has already recognized the social hazard result- 
ing from overt mental disease and has erected reasonably 
effective defences with respect thereto, especially when 
unassociated with crime. However, there has been less 
general recognition of the social hazard resulting from 
borderline mental disorder, the incidence of which results 
in numerous disruptive social influences, the sources of 
which are frequently unrecognized. Society has, there- 
fore, as yet failed to erect adequate defences with respect 
to what might be termed the lesser mental disabilities, with 
the result that it is an open question as to whether in the 
present situation greater social depredations result from 
overt mental cases or from infrequently recognized bor- 
derline types. 


It is, of course, no diagnosis to designate a person as a 
borderline mental case. It is, however, a useful generic 
term applied to a most heterogeneous group of individuals 
who present a common difficulty in meeting the ordinary 
demands of society and in living a life in conformity with 
social decrees. Furthermore, they constitute a group of 
individuals for many of whom something can be done, 
especially if corrective treatment be instituted early in 
life. While the view formerly prevailed that borderline 
-ases developed on the basis of some inherent defect in 
the biological structure it is now generally admitted that 
the majority of them represent the result of conditioning 
by the experiences of life, on which basis therapeutic pos- 
sibilities are, of course, enhanced. 


It may be emphasized that identification of an individual 
as a borderline mental case by no means implies lack of 
legal responsibility for criminal conduct, but it does imply 
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the need of corrective treatment. Psychiatry has no direct 
interest in the question of responsibility which is strictly 
a legal matter but it is concerned with the determination 
of how and why undesirable conduct is manifested. It is 
primarily concerned with the individual and the abnormal 
mental activity revealed by conduct and of which conduct 
is an expression. 


However, as the individuals under discussion are defi- 
nitely of abnormal mentality as measured by the standard 
of general average mentality in the community it may be 
suggested that when they come into conflict with criminal 
law they should receive other treatment than that accorded 
normal persons. It is on such basis that the idea of partial 
responsibility has been advanced. As psychiatrists we 
know there is no definite line of demarcation between men- 
tal health and mental disease but rather an infinite series 
of gradations from one to the other. Hence, when criminal 
law attempts to draw a definite line delimiting legal in- 


sanity it runs counter to the facts of nature. If certain 
forms of mental disease are deemed sufficient to relieve 
from criminal responsibility completely, it appears illogical 
not to relieve from full responsibility at least partially 
when criminal conduct is associated with one of the lesser 
types of mental disorder. 


While many criminals may properly be grouped as bor- 
derline cases the vast majority of persons in the twilight 
zone of mental ill health remain in the community with- 
out coming into conflict with the criminal law, but none 
the less coming into conflict with social law and require- 
ments thus contributing in an undue measure to such 
social problems as dependency, inebriety, drug addiction, 
immorality and, in some instances, to such unhealthy social 
manifestations as marital discord, destructive radicalism 
and antagonism to constituted authority. Thus the effi- 
ciency and stability of the social structure is materially 
lessened by such individuals even when criminal conduct 
is avoided. 
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Among the major types of individuals who may in the 
majority of instances be regarded as constituting border- 
line mental cases are psychopathic personalities, the higher 
type of mental defectives, dull and intellectually retarded 
normal persons and neurotic, psychoneurotic and emo- 
tionally unstable types. 


Psychopathic personalities unquestionably contribute 
the largest number of individuals to the group and one 
is often tempted to think that most of the troubles of 
the world are due to the activities of psychopathic indi- 
viduals.. According to the most recent and most reliable 
data they not only constitute the majority of mentally 
abnormal criminals, but they are likewise responsible for 
a large part of all social ills. While the group is not 
well defined and occasionally diagnosis is difficult, yet 
there is no doubt there is a large number of persons in the 
community and in penal institutions who with normal or 
even superior intelligence show a life-long inability to 
make satisfactory social adjustments. Apparently unable 
to profit or be guided by experience they show a funda- 
mental emotional defect which leads to attacks of unrea- 
soning irritability, undifferentiated excitements or depres- 
sions and paranoid episodes. They are the ill balanced, 
eccentric cranks and the suspicious, hair-trigger, explosive 
personalities who lack ethical sense and become life’s 
failures and trouble makers. Many such personalities are 
first revealed at adolescence when emancipation from the 
family proves a task beyond their capacity. They shun 
responsibility, constantly change their positions and fail 
to capitalize opportunities. In extreme cases they become 
shiftless, idle and reveal a lack of shame, judgment, ambi- 
tion, perseverance and initiative. The mere recital of 
some of the salient features of the psychopathic person- 
ality indicates the ease with which such a person comes 
into conflict with both criminal and social law. The psy- 
chopathie personality among criminals is apt to be of a 
pronounced type and unfortunately efforts at rehabilita- 
tion have not been attended with much success. Never- 
theless present practice compels the return of such an 
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individual to society at the expiration of sentence with the 
practical certainty that he will return to further criminal 
activities. While psychiatry has not infrequently been 
mistakenly accused of seeking to ‘‘coddle” prisoners and 
of attempting to relieve from criminal responsibility be- 
cause of mental disease, the fact is the psychiatric view- 
point is often more drastic than the legal. From the view- 
point of psychiatry it would be desirable to keep every 
criminal confined irrespective of the crime committed, the 
character of which is often more or less an accidental mat- 
ter, until through a thorough study of the physical, men- 
tal and social factors involved, there appeared to be a 
reasonable prospect that the individual could re-enter soci- 
ety without becoming a menace. However, continued con- 
finement would not be on the basis of punishment but 
primarily for the protection of society and incidentally 
for the good of the individual concerned. 


The Baumes Law appears to be producing reasonably 
satisfactory results because it provides continued confine- 
ment for a group of criminals who are advanced in crime 
and who, normal or abnormal, are so definitely anti-social 
that rehabilitation appears a remote possibility. How- 
ever, if such a law were based upon the criminal’s mental 
condition with regard to anti-social tendencies rather than 
upon the number of felonies of which it has been possible 
to convict him and there remained the remote possibility 
of return to society, provided prolonged observation and 
careful examination justified such action, not only the 
individual concerned but society would benefit. 


By formulating criminal procedure in the manner sug- 
gested society would be doing only what it has already 
done with respect to those who suffer from overt mental 
disease. No one would now regard it a rational procedure 
to sentence persons suffering from pronounced mental 
disease to a specified period of hospital residence yet that 
was once done in some jurisdictions. However, society 
is now convinced that proper protection from the legally 
insane is only secured if confinement is indefinite and 
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until such time as the individual’s mental condition jus- 
tifies a return to a social environment. There is no logical 
reason why exactly the same attitude should not eventu- 
ally be assumed with respect to the person who manifests 
anti-social tendencies of a criminal nature irrespective of 
the existence of mental abnormality, but certainly the 
same procedure should be adopted for those suffering men- 
tal disorder in a lesser degree. 


The social damage aside from criminal conduct which 
results from the activities of psychopathic personalities is 
tremendous. Only the practicing psychiatrist is aware of 
the amount of marital discord and the number of broken 
homes which follow the constitutional inability of the psy- 
chopathie individual to effect satisfactory adjustments. 
The child so unfortunate as to be brought up in a home 
where there is a psychopathic parent does not have a fair 
opportunity for mental development irrespective of inate- 
rial advantages and while accurate data is lacking on the 
subject it is a fair assumption that the number of failures 
among children so handicapped is out of proportion to the 
general population. Often such children have been re- 
garded as suffering from hereditary nervous taint although, 
as already indicated, organic defect has never been dem- 
onstrated and it now appears that such children develop 
psychopathic personalities because of conditioning by the 
experiences of the home life. 


Society is damaged by psychopathic personalities in the 
economic field. Industrial efficiency is lowered and labor 
turnover is increased through the ever-evident lack of abil- 
ity to adjust to environmental conditions. But limited data 
is available respecting the réle played by the various types 
of borderline cases in the production of dependency. How- 
ever, a few years ago a psychiatric survey was made of a 
group of families seeking aid from one of New York’s 
large relief agencies. Without quoting the statistical 
data upon which final conclusions were made the latter 
may be quoted as follows: 
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“So far as the data collected in this study are concerned 
four main causes for dependency seem to be indicated as 
follows: 


1. Those cases in which illness or death of the income producers has 
rendered aid necessary. Even in this class one might show that faulty 
attitude towards responsibility existed in failing to provide for such 
an emergency; on the other hand, of course, there are instances where 
misfortune overtakes even the most careful. 

. Those who show a very definite mental disorder sufficiently pronounced 
to class it as psychotic or psychoneurotic and who are, therefore, 
incapable of assuming and carrying responsibility. 

. Those who are definitely intellectually subnormal and have not there- 
fore sufficient intelligence to be efficient. 

. Those whose personality is constructed in such a way that it becomes 
impossible for them to adjust themselves efficiently to the demands 
of their environment. The greatest number of dependents examined 
during the course of this study fall to this group.” 


Further studies are, of course, needed along the above 
line but there appears no doubt that the psychopathic 


personality is an important factor in the production of 
economic inadequacy. 


Another important type of borderline mental case is the 
relatively high grade mental defective, who constitutes a 
greater social danger than the well marked gross type of 
defeetive. The latter is recognized with relative ease 
and in most communities there is at least some provision 
for institutional care. However, it is now estimated that 
even including all varying grades of mental defect, not 
more than one defective in five needs permanent institu- 
tional custody. From a social standpoint there are good 
as well as bad mental defectives. In at least the higher 
grades the emotional development and stability is rela- 
tively of greater importance than the lack of intellect. 
Even more than is the case with normal individuals is the 
difference between the socially useful defective and the 
socially inadequate defective the result of early training, 
guidance and supervision. The vast majority of defectives 
may be trained to fill a useful, though perhaps lowly niche 
in the social fabric. On the other hand, the moronic type 
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of individual is rarely recognized unless and until a defi- 
nitely anti-social act is committed. After such persons 
pass adolescence they find greater difficulty in meeting 
the increased demands of life. They are constitutionally 
unable to compete on equal terms with their fellows and 
to guide their own activities with ordinary prudence, but 
the fact that they are intellectual defectives is only re- 
vealed on examination, often after society has sustained 
some damage at their hands. 


A case in point was encountered in a certain institution 
in which a number of fires occurred with considerable loss 
of property before it was discovered they had all been set by 
a minor employee who thus found an illegitimate means of 
getting into the limelight and thus securing a satisfaction 
denied in his daily life. .He was found to be a moron 
whose life history revealed a constant succession of fail- 
ures and when as a member of the institutional fire de- 
partment he was commended for his energetic efforts in 
extinguishing a small fire he found the experience pleasing 
and desired to repeat it. Furthermore, by setting the fires 
he was able in each instance to send in the fire alarm, a 
fact which led to his detection, but which to him meant 
only a means of obtaining additional commendation. Sen- 
tenced as he was to a specified term of years in prison 
it is to be doubted if he will return to society any better fit- 
ted to live successfully in a social environment. While soci- 
ety is protected during the incarceration of such an indi- 
vidual, protection is inadequate lacking successful effort 
at rehabilitation or indefinite confinement so long as efforts 
at rehabilitation are unsuccessful. 


There is a general impression that mental defect bulks 
large in any average penal institution. A recent survey 
of a number of penal institutions shows varying percent- 
ages of defective criminals ranging from approximately 
10 to 70 per cent. Such a wide variation of percentages 
forces the conclusion that varying standards and varving 
methods of examination were employed, especially as the 
institution with the largest percentage of defectives failed 
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to report any cases of psychopathic personalities which 
in the most reliable prison surveys are shown to constitute 
approximately one-third of the penal population. It ap- 
pears a fair conclusion that the more reliable a survey of 
a penal population the lower the percentage of defectives 
and the higher the percentage of psychopathic person- 
alities. Probably a fair average of defective criminals 
would range between 10 per cent and 20 per cent, so it 
does not appear that mental defect as such is as promi- 
nent a factor in the crime problem as was formerly believed 
to be the case. Furthermore, there is reason to assume 
that defective criminals are more apt to be detected and 
confined than are normal criminals. They are the unsuc- 
cessful criminals who thus form a larger percentage of 
those in prison than of the total number of persons violat- 
ing the criminal law. 


Another group of borderline cases are the duli and in- 
tellectually retarded persons who are not actually defec- 
tive. Many such cases are erroneously diagnosed defec- 
tives but much can be done for them through therapeutic 
effort. Strecker of Philadelphia has reported a series of 
so-called defectives examined by him in an out-patient 
clinic in which over half the cases revealed that the results 
of psychometric examination were dependent upon reme- 
dial physical conditions such as adenoids, enlarged ton- 
sils, defective vision and hearing and other special sense 
disturbances which interfered with the ready acquisition 
of knowledge. Such persons are, of course, more prone 
to come into conflict with criminal and social law than 
the normal individual who is not thus handicapped, but 
they probably constitute a relatively small proportion of 
offenders, although there is but limited accurate data 
on the subject. 


The neurotic and psychoneurotic group including per- 
sons of unstable emotional makeup also includes a certain 
number of criminal and social offenders, although the num- 
ber of criminal offenders is probably small but when they 
do come into conflict with the law they, like the dull nor- 
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mals, offer reasonable prospect of rehabilitation if proper 
treatment is undertaken at a sufficiently early date. 


While it is scarcely proper to group cases of definite 
mental disease with the borderline group yet the fact re- 
mains that society often fails to recognize mental disease 
as such and regards an individual suffering from a mental 
disorder as merely odd, queer or a little eccentric, thus 
permitting a potentially dangerous person to remain at 
large. During the past year two persons were murdered 
in this city by a paranoid praecox who had been flying 
danger signals of the most obvious character for over two 
years. On one occasion he even sought assistance on his 
own initiative because, as he afterwards explained, he 
was becoming afraid of the voice which constantly kept 
telling him to shoot. Failing to obtain assistance he finally 
did shoot and is now in the Matteawan State Hospital. 


As psychiatrists we know overt mental disease does not 
develop out of a clear sky but develops slowly and insidi- 
ously over long periods of time and it is appalling to real- 
ize the number of tragedies which are constantly occurring 
as the result of unrecognized mental disease which theo- 
retically could and would be prevented if society provided 
adequate facilities for the detection of mental disorders. 


Social workers frequently complain of difficulty in se 
curing the removal of mental patients for observation 
when the patient or family object. Even yet there is in- 
sufficient appreciation of the fact by the general public 
that the interests of society and of the disabled individual 
are both served by rendering means of treatment easy of 
access. No one would think of registering an objection 
to the removal to a hospital of a person suffering from 
a broken leg or from a pneumonic process if found to be 
receiving inadequate care in the home, yet the situation is 
analogous with respect to mental disease. The right to 
liberty, however, is still regarded by many outside the med- 
ical profession as of more importance than the right to 
treatment to the detriment of both the individual and 


society. 
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For several vears a bill has been regularly introduced 
in the Legislature providing that no patient may be com- 
mitted to a State Hospital except only after a jury trial. 
Fortunately it has failed to receive favorable consideration, 
but it reveals a woeful lack of appreciation of the real 
facts respecting mental disease which is, of course, most 
successfully treated in the earlier stages when the patient 
may still be regarded as a borderline case. 


Every person who reads the daily papers is aware that 
assaults, murders and suicides constitute a considerable 
part of the daily news but it was not until the past few 
weeks that I have realized the enormous damage society 
is constantly sustaining as a result of the failure to deal 
adequately with potentially dangerous mental cases in 
the community whether borderline or actually psychotic. 
During the past five or six weeks I have clipped all news- 
paper items coming to my attention in which it appeared 
reasonable to Ueiieve abnormal mentality was a factor in 
the production of a crime, although in some instances the 
abnormality apparently was not of a type to meet the test 
of legal insanity. It is unnecessary to enumerate the grue- 
some list of murders, suicides, vicious assaults and unex- 
plained disappearances in which abnormal mentality un- 
doubtedly played a part, but it may be said that during 
the short period noted and with only casual and hurried 
reading of the newspapers thirty-one cases were noted. No 
further evidence seems necessary to show that society is 
as yet insufficiently protected from the depredations of 
the potentially dangerous mental case. 


It would, however, be most unfortunate if the legal pro- 
fession or the laity gained the idea that there is any neces- 
sary relationship between mental disease and crime as, of 
course, the vast majority of mentally ill persons are not 
criminals and society suffers only through their with- 
drawal from productive activity and the necessity of car- 
ing for large numbers of them at public expense. There 
are constantly between 700 and 800 mental patients on 
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parole from the Manhattan State Hospital in the Bor- 
oughs of Manhattan and the Bronx but they are selected 
for parole with considerable care and, of course, homicidal 
and suicidal tendencies are considered a bar to removal 
from the hospital. Thus it is rare for a paroled patient to 
come into conflict with the law. Indeed the proportion of 
offenders among them is probably less than among an equal 
number of persons in the general population. 


Crime like mental disease, either of the overt or border- 
line type, is most successfully attacked in its incipiency. 
That means also that as in physical disorders social and 
mental disorders are most effectively combatted through 
prevention rather than cure. 


The report of the State Crime Commission on the causes 
of crime indicates that the surface causes described are 
many and various and suggests that the more it is possible 
to individualize the treatment of offenders on the basis of 
the mental type presented the greater the possibilities of 
rehabilitation. Mass treatment has not and will not prove 
effective in dealing with crime. However, the report men- 
tioned reveals the further significant fact that the vast 
majority of offenders began as juvenile delinquents in 
childhood and that crime, like most forms of mental dis- 
order, extends its roots back to the earlier years of life. 
The Police Commissioner of New York City made a state- 
ment a few days ago bearing upon this point when he stated 
that 55 per cent of the men in the daily lineup at Police 
Headquarters were under twenty-one years of age. Thus 
while it is evident there is no panacea for either the pre- 
vention or cure of crime any more than there is for the 
prevention or cure of mental disabilities, vet the nearest 
approach to a wholesale attack upon both is through the 
present-day effort at child training which implies parent 
training on a rational, common sense basis. The work of 
the Child Guidance Institute clearly indicates that the 
average “problem child” is not the result of defective in- 
tellect but is produced through a lack of what might be 
termed “emotional education.” Normal intelligence with- 
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out emotional balance and control is a questionable social 
asset. It is the “problem child’ who contributes in undue 
measure to all the various asocial and anti-social groups 
and to reduce social ills, especially that of crime, direct 
attack must be made during the germinal stage in the early 
years of life. The child is not to be blamed for its con- 
duct; it is a reacting mechanism which reflects in behavior 
the environmental influences, especially those of a social 
character, to which it is subjected. 


Definite progress can only be made as the public is in- 
creasingly informed upon the subject and the educational 
influences of child guidance institutes and other child 
training agencies with their associated psychiatric social 
service constitute not the least of their functions. Mental 
hygiene societies, social agencies, parent-teacher organiza- 
tions and such movements as the Boy and Girl Scouts, the 
Big Brothers and Big Sisters and the Knighthood of Youth 
are all agencies through which the youth may be taught 
normal means of self-expression with emotional guidance 
and control so essential in our present complex social 
organization with its ever increasing demands upon the 
individual. As such agencies and movements increase in 
scope and influence and as children are taught how to 
obtain satisfaction and self confidence through normal 
social adjustments, juvenile delinquency and other juvenile 
behavior problems may reasonably be expected to diminish, 
thus stemming the tide of both criminality and mental 
disease at its source. 


However, the most strategic attack upon both crime and 
mental deviations can be made through the public school 
system where there is practically a cross section of the 
population at a definite age level. Society is now missing 
perhaps its greatest opportunity to cope successfully with 
its potential misfits in failing to make mental hygiene or 
psychiatric service an integral part of the educational sys- 
tem available for both pupils and teachers. It is true 
beginnings have been made and according to the National 
Committee for Mental Hygiene seventeen institutions of 
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higher education now provide mental hygiene service for 
their students. However, the public school system has in 
but few places progressed beyond the point of providing 
special classes for intellectually retarded children when, 
as has been pointed out, such children often offer less of 
a social problem than the potentially normal psychopathic 
children among whom it is often possible to identify prob- 
able later criminal offenders and probable later cases of 
mental disorder of greater or lesser severity. The greater 
emphasis is now placed upon the retarded child whereas 
equal emphasis should be placed upon the psychopathic 
child who possesses greater possibilities for social useful- 
ness. 


Despite society's best efforts it is to be realized that 
crime and criminal procedure will always be with us. 
Hence, means should be provided for psychiatric service 
for all criminal courts and especially for all children’s 
courts. Indeed, it is utterly impossible for the latter to 
function successfully lacking psychiatric service. If crim- 
inal courts were generally provided with means for mak- 
ing psychiatric examinations in a routine manner of all 
persons accused of crime who present behavior anomalies 
it would be possible to sift out the borderline mental cases 
and deal with such individuals on the basis of personal 
assets and deficiencies by which means alone is rehabilita- 
tion possible. Overt mental cases are usually recognized 
under present conditions when they reach a court even if 
previously unrecognized but the less obvious mental cases 
are too often still dealt with on an assumption of nor- 
mality with the ill results which are all too apparent. 
After all, the majority of criminals committed to penal 
institutions eventually return to society and it is but com- 
mon sense to urge that while they are under society's direct 
control every effort be made to discover the real funda- 
mental causes of their criminal conduct and to make 
them over, whether mentally normal or abnormal, into use- 
ful members of society. 
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Probation and parole systems are successful in propor- 
tion to the amount of study it is possible to give the indi- 
vidual offender and in such connection psychiatric service 
can be of enormous value. 


It is frequently urged that psychiatric service is expen- 
sive and that society cannot afford the additional expendi- 
ture required. It appears rather that society cannot afford 
to do without such service. Under present conditions with 
little special attention given the borderline mental case 
who becomes a criminal offender and with but limited at- 
tempt at the rehabilitation of the normal offender the cost 
of crime is enormous. Mr. E. R. Cass in his presidential 
address before the American Prison Association last Octo- 
ber gave the latest figure as Thirteen Billion Dollars which - 
must, of course, be regarded merely as an approximate 
estimate. However, it is certain that the cost of crime 
not only in money but in insecurity of property and life 
is so great that no scientific plan of attack should be 
ignored because of cost, which is insignificant when com- 


pared to the cost of failing to provide maximum protection 
against criminal depredations. 


To recapitulate briefly : 


1. Attitude of society itself is an important factor in the solution of 
social ills especially the problem of crime as the objective must be 
substituted for the subjective viewpoint to secure successful treat- 
ment. A hopeful sign for the future is the evident desire on the 
part of the legal and medical profession to codperate in dealing 
with crime. 

. While society has erected reasonable defences against overt mental 
disease, it has failed to do so with respect to borderline mental dis- 
ease although social depredations result from both. 


. While borderline mental disease is not a diagnosis the heterogeneous 
group so designated presents a common difficulty in securing satis- 
factory social adjustments. When borderline cases reveal criminal 
tendencies their abnormality suggests the idea of partial responsi- 
bility, although it would be dangerous to relieve them from entire 
responsibility. 

. Not all borderline cases come into conflict with criminal law but do 
come into conflict with social law and thus contribute to many social 
problems other than the problem of crime. 
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. Major types of borderline cases are psychopathic personalities, 
moronic defectives, dull normal persons and neurotic, psycho-neurotic 
and emotionally unstable types, the most important from the stand- 
point of crime being the psychopathic personalities. 


From the psychiatric viewpoint all criminals, but especially those 
in the borderline mental group should be indefinitely confined irre- 
spective of crime committed until thorough examination gives rea- 
sonable assurance that they may safely return to society. 


. The socially destructive influence of psychopathic personalities with- 
out criminal tendencies is particularly evident in their influence upon 
normal home life and upon economic efficiency. 


. The moronic type of borderline case constitutes a greater social dan- 
ger than the gross type of mental defect. Social danger from de- 
fectives results not so much from intellectual defect as lack of proper 
training. Most reliable prison surveys show a relatively lower per- 
centage of defectives and a relatively higher percentage of psychopathic 
personalities than was formerly believed to be the case. 


. While definite mental disease may not properly be included in the 


borderline group, yet society often fails to recognize mental disease 
as such and thus potentially dangerous individuals are allowed to 


remain at large. 


. Daily newspapers with their numerous stories of tragedies in which 
abnormal mentality plays a part reveal present inadequacy of social 
defences against the depredations of dangerous mental cases. 


. No necessary relationship exists between mental disease and crime 
and the vast majority of mental sufferers fail to come into conflict with 
criminal law. 

. Crime like mental disease, either overt or borderline, is most success- 
fully attacked in its incipiency and individualization of treatment is 
necessary for successful results. Nearest approach to a_ wholesale 
attack upon crime and mental disabilities alike is through the emo- 
tional education of the child. 

. While numerous social agencies are available through which to teach 
the need of social adjustment and the principles of mental hygiene 
by which adjustment is secured, the most strategic point is through 
the public school system. 

Psychiatric service should be provided for all criminal and children’s 
courts and should especially be employed in connection with pro- 
bation and parole systems. 

In view of the present enormous cost of crime no question of expense 
should prevent the establishment of psychiatric service as an integral 
part of criminal procedure. 





MEDICO-LEGAL PROBLEMS 
Jupce Cornetivus F. Cottns 
Judge of the Court of General Sessions 
(Delivered before The New York Academy of Medicine, March 7, 1929 *) 


I am not unmindful that a certain temerity is necessary 
for even a judicial officer who would address a body of 
professional men and psychiatrists such as constitute the 
New York Academy of Medicine and especially of the psy- 
chiatric section. However, the papers of both of the emi- 
nent doctors which we have just heard, included many 
references to medico-legal problems and to the adminis- 
tration of justice in reference to cases presenting mental] 
problems. Dr. Haviland has especially referred to overt 
mental cases. I am very glad to take advantage of the 
opportunity presented to me to-night to suggest some prac- 
tical remedies to meet the general situation in which we 
have a joint interest. 


NECESSITY FOR COOPERATION 


There has been too great a lack of codéperation between 
the legal profession and the medical profession in facing 
their mutual problems in the past. Not alone has there 
been a lack of coéperation, but there has been an actual 
conflict. Many of the writers on criminology have been 
medical men and they have frequently displayed a great 
deal of impatience with the legal profession. They have 
been almost unanimous in agreeing that Judges were not 
very good and lawyers were just as bad. Frequently extreme 
measures were suggested by them as remedies. Lawyers 
naturally have not taken kindly to suggested remedies 
which they felt were too drastic. However, we all know 
the history of uncoéperative bygone days, and it is not 
profitable to discuss the situation from that angle. Let 
us look to a more rational approach to remedying the 
situation through better coéperation and mutual under- 
standing. 

* Program presented in cooperation with the Section of Neurology and 
Psychiatry. 
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RATIONAL APPROACH 


We have reached a time in the consideration of the 
problems of medical jurisprudence when we are beginning 
to see the light. The so called crime wave of recent years 
brought about the appointment of investigation commis- 
sions throughout the country. 


CRIME COMMISSIONS 


The various states and the Federal Government ap- 
pointed crime commissions. These investigations produced 
some concrete results. Of course, whenever there is an un- 
toward condition as to crime, we are apt to have hysterical 
responses, and in many instances extremes were resorted 
to in legislation in an attempt to correct judicial criminal 
procedure. But, generally speaking, great good has been 
accomplished—there has been a healthy awakening of the 
public conscience and an earnest desire to effect improve- 
ment in the administration of justice. These commissions, 


undoubtedly, have imparted an impetus to coéperative 
effort, that cannot help but make for good in the solu- 
tion of our crime problem and the effecting of substantial 
reform. 


PRESENT DISCUSSION 


To consider the subject involved in our present discus- 
sion, so apposite to this aim, in a concrete form and to 
present my view as it applies to the medical papers, I will 
take up two divisions of the problem separately : 

1) Having to do with the subject matter of procedure 
of trials when insanity is formally an issue, and 

2) The disposition and study of the individual follow- 
ing his conviction upon plea of guilty or the ver- 
dict of the Jury. 

With the phases of criminal procedure relating to the 
apprehension of the defendant, the presentation of the 
case in the Magistrates or Justice’s Courts, the attitude 
of the District Attorney, the action before the Grand 
Jury, and the preliminary proceeding before a Judge, we 
are not concerned, for the purpose of this discussion. 
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CourRT PROCEDURE 


To outline briefly the successive steps following arrest— 
a defendant after indictment, upon arraignment before the 
Judge, may plead guilty as charged or to a lesser offense, 
or the case may go to trial before a petit jury, and ter- 
minate in a verdict of guilty. Thus we have individuals 
who have been convicted of crime, and have become a 
resultant obligation to the State through its judicial sys- 
tem for intelligent legal and social action. In many in- 
stances in the defence of crime, insanity is urged as a 
special defence. That subject I will consider a little later. 
For the present I will confine myself to those convicted, 
awaiting sentence, who did not plead insanity and where 
the trial problem of the issue of insanity is not at stake. 
There are a number of overt mental cases among convicted 
offenders, but all defendants in criminal courts should 
receive adequate study. What is the intelligent way to 
carry on these studies? Society must deal intelligently 
with the great body of delinquents or we shall fall short 
of our boasted civilization and intelligence in preventing 
and treating crime. 


DEFECTIVE DELINQUENTS 


Among those who are convicted, we find feeble-minded 
persons of all degrees of mental deficiency—frequently 
the moron, occasionally the imbecile, and very rarely the 
idiot. In large numbers there are psychopathic personali- 
ties and psychopathic constitutional inferiors and all of 
the various types that have been classified by psychiatrists. 


PsycHraTric Court CLINIC 


In order to study delinquents intelligently, psychiatry 
and the law must join forces. The necessity for this union 
is coming to be recognized more and more. True, the 
Judges are supposed to be skilled in the ways of the law 
and ordinary experience sometimes qualifies us in discern- 
ing peculiarities in individuals, but we are not medical 
men. 





634 BULLETIN of the NEW YORK ACADEMY of MEDICINE 


The most rational and common sense plan in my opinion 
is to associate medical men with the Courts in the dispo- 
sition of the criminal. I do not think that the desirability 
of such association is any longer a controversal question 
The problem now is one of ways and means. 


PYSCHiIATRIC MENTAL AND PHYSICAL EXAMINATIONS 


Last year an act was passed in the New York State 
Legislature charging the Courts “with the duty, in coép- 
eration with the proper fiscal authorities, to provide when 
practicable clinical facilities, and to adopt necessary rules 
for the use thereof, for such physical, mental, and psy- 
chiatric examinations and reports as may be within the 
required scope of efficient probation investigation and 
supervision.” 


To what end? So that the Judges could be guided in 
the necessarily involved but grossly ignored medical aspect 
of a case, in determining upon a wise disposition of an 
offender. 


DISPOSITION OF OFFENDERS 


Of course each person arraigned before a Judge for sen- 
tence has been convicted of a crime. There are a large 
number of punishable offenses and an infinite number of 
offenders to be treated. After thorough consideration of 
all the factors involved, some offenders are placed on pro- 
bation; others are committed to prisons and reformatories 
and still others who have been found to be mentally defec- 
tive or psychotic are committed to institutions for cus- 
todial care and treatment. 


PROBATION INVESTIGATION 


It is obvious that a Judge cannot arrive at a wise deci- 
sion in the disposition of each case unless he has a well 
equipped machinery to conduct an investigation of the 
previous criminal and social history of the defendant. We 
may well be ashamed when we consider the slight progress 
that has been made in past years in the development of 
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presentence investigation, that most necessary guide to 
wise judgment. Until the comparatively recent recogni- 
tion of adequate probation standards, we had at the best 
but very meagre outlines reported by investigators. Judges 
were compelled to rely almost exclusively upon the police 
reports for a statement of crime committed and these at 
times were not entirely reliable. 


The Judges of the Court of General Sessions now have 
available prior to sentence in every case, the benefit of a 
report based upon thorough investigation. More and more 
the necessity of having a well established probation depart- 
ment with a staff of efficient and well-trained men and 
women probation officers is realized to be an indispensable 
adjunct to the administration of socialized justice. A com- 
plete investigation will bring to the judge information 
which he ought to have relating to the individual whom he 
is about to sentence, not alone the story of his acts and the 
manner of committing the crime, the story of his environ- 
ment and the degree of turpitude involved in the crime 
but as well his mental and physical condition from the 
psychiatrist who has made a study of the individual to dis- 
cern gross defects, if any, to understand the personality of 
the individual, and to enlighten as to the many involved 
ramifications. 

PROBATION AND PSYCHIATRY 

In the case where a judge has determined that an indi- 
vidual should be placed on probation, the probation offi- 
cer should be informed from the report of the mental and 
physical examiners where there is necessity for follow up 
work relative to any other conditions which Dr. Haviland 
referred to as occurring so frequently. Many abnormal 
physical conditions such as enlarged tonsils, adenoids, 
carious teeth as well as mental conditions—neurasthenia, 
psycho-neurosis, ete., and the probation officer must see 
that these receive adequate treatment. Perhaps in consul- 
tation with a psychologist or psychiatrists the problem 
must be worked out of re-educating an individual in his 
habits or the vocational training of the mentally backward 
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may be a subject for conference with vocational guidance 
workers. 


If an institutional sentence is to be imposed, the judge 
will be guided largely by the report of a psychiatrist as 
to whether the commitment should be to a reformatory 
institution instead of to a penal institution as such. If 
we commit a prisoner to a penal institution we must con- 
sider the individual responsibility as well as the nature 
of the crime. This affects the degree of turpitude involved 
and the advice of a psychiatrist in such circumstances 
could fix largely in our judgment the degree of criminal 
responsibility. 


The degree of criminal responsibility will frequently 
materially affect the duration of sentence, wherein the 
Court may have a wide discretion. And furthermore, when 
the report of the psychiatrist is filed with the probation 
investigation report at the institution, these reports will 


serve as a guide to constructive treatment in the prison 
or reformatory. 


Whatever might be said about our progress in the past, 
it has been insufficient as to practical results in the re- 
demption and rehabilitation of inmates of prisons. The 
individual convicted was sent away, and invariably, after 
a longer or shorter period he was released and returned 
to society, and it was frequently found that instead of 
being benefitted by his incarceration he had become an 
even greater power for injury, and a greater menace to 
society. If, as we propose, we send the psychiatrist's re- 
port to the institution with the commitment papers, the 
efforts that have recently been made by psvchiatric clinics 
that have been established in prisons would be based upon 
a sound knowledge of the previous condition of the offender. 

The prison psychiatrists do not have the benefit of the 
assistance of investigators to verify the story of the pris- 
oner. The court psychiatrists, on the other hand, are aided 
by the investigation of the probation officers, who are fre- 
quently trained psychiatric workers. When the prison 
authorities are informed in the first instance of the con- 
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dition of the individual sent to prison, they are able to 
determine much earlier regarding the kind of occupational 
therapy which he requires, and to follow up the recom- 
mendations of the examiners regarding the necessary medi- 
cal and psychiatric treatment in order, as far as possible, 
to bring about the readjustment of the individual and 
achieve the most propitious results. And bear in mind 
that those who have said that this is mollycoddling crimi- 
nals do not know what they are talking about and betray 
an ignorance of the subject which has harmful reactions 
in uninformed circles. 


You know that the individual who is sent to prison has 
to come out some day, and irrespective of any sentimen- 
tality—and there is a sentiment which is social—it is 
your duty to try to readjust him as an individual, a human 
being, and a member of society. But taking away the sen- 
timental consideration, and regarding only the practical 
aspect, it is against the best interests of society to send 


out a convict more confirmed in criminality than when he 
was admitted. We don’t want to send out an enemy to 
society. We want, if possible, to readjust him and to fit 
him to occupy his place again among his fellowmen. 


PAROLE 


When a prisoner is eligible for release, the Parole Board 
should have before it the psychiatric reports, including that 
submitted to the Judge prior to sentence, and that of the 
prison psychiatrist, the probation officer's report, and the 
institutional history of the offender, in order that they 
may have an adequate basis for the exercise of their best 
judgment, and not have to grope in the dark and to specu- 
late as to the previous criminal and social history of the 
offender, and to be without adequate information regarding 
the position such men might best occupy in life. 


With the assistance of the prison associations and gov- 
ernment agencies, the Parole Boards would then be able to 
use their best efforts against recidivism. 
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PSYCHIATRY AND THE CRIME PROBLEM 


All this seems to me, perhaps because I have been con- 
sidering the subject so long, to be a, b, c, in indicating the 
large field for psychiatry as an aid in the solution of the 
crime problem, as it relates to the important group I have 
described. Psychiatric service is comparatively inexpen- 
sive to government and yet when we asked the Board of 
Estimate to give $10,000 last year for the salary of a psy- 
chiatrist to be attached to the Court of General Sessions it 
was refused and the scheme shunted by a proposal that the 
service be made part of the so-called Consolidated Hospital 
System of the City. Perhaps such service in the general 
courts ought to be a part of the publie hospital system 
but General Sessions should be excepted. No activity has 
been shown as yet in furnishing psychiatric service to any 
one of the courts notwithstanding the demonstration of 
its effectiveness. My own impression is that a court like 
General Sessions, one of the largest and perhaps the most 
important criminal court in the world, ought to have its 
own psychiatric clinic. Psychiatry ought to be a part of 
the administration of justice, an integral part, because it 
is a necessary adjunct in the effective administrat’on of 
justice. 

CLINICAL STAFF 

The law providing for psychiatrists in our courts per- 
mitted us to make rules and regulations for their direc- 
tion. With 2,700 convictions a vear in the Court of Gen- 
eral Sessions, we would need a man there all the time, a 
full time psychiatrist, so to speak, with a psychologist, 
clerical force and necessary equipment. For the psychi- 
atrist we would need a man of eminence and high stand- 
ing to insure good results. Such a man should be ade- 
quately paid. We need a man of capacity and ability who 
would command respect by virtue of his standing in his 
profession. 


ADEQUATE REMUNERATION 


If they can pay a judge $22,500 a year, I cannot for the 
life of me see why they could not pay a psychiatrist at 
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least $10,000 in a court handling the large volume of seri- 
ous criminal cases as does the Court of General Ses- 
sions. This is to be borne in mind—the measure of doc- 
tors’ salaries is somewhat different than that of lawyers. 
A judge is giving all of his time and is forbidden to prac- 
tice otherwise. It is safe to say doctors in some institu- 
tions, although receiving a small amount, do not give their 
whole time to the hospital and the prestige of an institu- 
tion is a very large asset to them in their professional 
practice and they make by virtue of that a larger amount 
of money in their private practice. That is to be borne 
in mind. 


CLINIC A DEMONSTRATION CENTRE 


If we could achieve a clinic in our Court, the largest 
Court of its type in the country, and having a very large 
number of defendants to be disposed of, an intelligent 
study of the crime problem would be afforded and our 
court could be used as a demonstrating clinic for infor- 
mation to be furnished to the country in general, in the 
control of the crime problem. 


MANDATORY LEGISLATION 


It is unnecessary to discuss any further our failure to 
obtain official psychiatric service in General Sessions other 
than to say that we have prepared mandatory legislation 
and the mandatory legislation is to be introduced in A\l- 
bany, or has already been, with a view to making it incum- 
bent on the city administration to make the necessary 
appropriation. I can assure you doctors so far as the 
judges are concerned, we mean business and are doing our 
level best to the end of achieving that which you suggest 
and to which you gave such loyal support. 


CASES INVOLVING THE ISSUE OF INSANITY 


Our next subject, under discussion, is the question of 
the trial of cases involving the issue of insanity. Of late 
there has been a considerable amount of criticism of the 
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system in New York. But the criticism has been rather 
mixed and unintelligent in its extremes. A picture has 
been drawn of the conflict of testimony between psychi- 
atrists in trials before a petit jury and of psychiatrists 
taking sides (alienists they call them when they testify), 
and large fees being charged by the contending alienists 
and of the miscarriage of justice-—the public being dissat- 
isfied by reason of the verdict of the jury, feeling a lay 
jury was ill-equipped to determine the question of insan- 
ity. That is indeed a picture to evoke laughter. It would 
make us a laughing stock, if it were true, to have eminent 
men of a profession testifying on rival sides and then hav- 
ing a lay jury decide which side is correct and rendering 
a verdict on the confused conflict of experts that has to do 
with the lives, liberty and property of people. It is wrong 
absolutely. We all agree to that. 


Let me tell you in the first place that the picture is 
rastly overdrawn. Such a happening or anything like it, 


has not occurred in New York since the Thaw case. No 
matter what newspapers you read, no matter what stories 
and trial calamities you have heard about or how wicked 
and evil this trial principle is, it has not occurred in New 
York. It does not happen. I do not think that any of you 
‘an recall since the Thaw case one where we had a long 
drawn out trial involving the issue of insanity. 


LUNACY COMMISSION 


But we have had in operation a scheme to overcome the 
evil of such trials. Back in 1871 a scheme of commis- 
sions was devised whereby the court was permitted to 
appoint three disinterested persons to inquire into the 
sanity of the person accused of crime who pleaded insan- 
ity. The statute was loosely drawn, “to appoint three dis- 
interested persons,” rather a weak suggestion to make, 
without trying to further control its personnel. And it 
is claimed that an abuse of this system exists. It is claimed 
that there is too free an exercise of the power to appoint 
such commissions and at times it is done solely for the 
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purpose of patronage. It is claimed that excessive fees 
are allowed to the commissions and it is claimed too that 
the quality of the personnel is entirely unsatisfactory. 







COMPENSATION FOR COMMISSIONS 

Perhaps the three subjects of criticism are in a measure 
correct. In several instances excessive fees were charged 
and allowed in my opinion, and unnecessarily large sums 
were paid out to commissions. Personally, I believe that 
the personnel was inferior to the requirements. There isn’t 
any question about the fact that prices paid were at times 
out of proportion to the service rendered. But counting 
all of these abuses, they are not nearly as bad as the 
thing corrected; namely, these trials exploiting opposing 
alienists and the sense of injustice to the people which they 
provoked. It is the sense of injustice or the sense of jus- 
tice that is most important. 


















REMEDIAL LEGISLATION 


I am afraid, in dealing with this subject and in the con- 
sideration of commissions, that our psychiatrist friends 
have not grasped the legal or judicial idea. A Bill was 
introduced in the present session of the legislature, which 
purported to remedy these conditions but which in fact 
went to such extremes as to make the remedy a great deal 
worse than the disease. J think I could come more quickly 
to the point if I just read extracts from a communication 
which I had the honor to send to Albany on this subject 
and which well expresses, I think, just exactly the posi- 
tion of the courts in this respect. This is addressed to 
an assemblyman, a member of the Baumes Commission and 
the Chairman of the Codes Committee in the Assembly: 

“As I informed you over the telephone, there is no doubt that the Court 
of General Sessions will be opposed to the enactment of Senate Bill, Int. 
866, Print 940, which is an extremely radical departure from the method 
of procedure in lunacy cases in this state. To say nothing of its consti- 
tutionality—its provisions, if enacted, would lead to a chaotic condition 
and be decidedly more baneful than the evils that have been complained of 
under existing law. It would be certain to result in a revival of long 
drawn and unsatisfactory jury trials attended by all of the objections made 


to this condition.” 
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In the proposed legislation it is provided that five psy- 
chiatrists shall be named—two to be selected by the dis- 
trict attorney, two by the defendant and one by the judge. 
Can you imagine such a situation in a criminal court, a 
judge’s psychiatrist, two defendant’s psychiatrists and two 
of the People’s. Talk about your Kilkenny cats; it would 
be the precipitation of a fight, and on disagreement, which 
experience teaches would be very frequent, we would have 
to go to trial with the issue before the petit jury. Such 
an alleged remedy as that, in my judgment, will not prove 
an intelligent cure of the evil. 

“It would substitute a partial or biased board of inquiry for an impartial 
one—and, where conflict were avoided, without resultant jury trial, would 
not accomplish any better result than the present system.’ 


“You will appreciate that the only criticisms of the existing method of 
procedure have been (1) that excessive fees were paid in some instances to 
members of lunacy commissions, (2) that the personnel of such commissions 
did not require the standard or quality best adapted to the administration 
of justice, (3) that commissions were too freely appointed without a sufficient 
basis therefor, impelled rather by the idea of patronage than efficient 
judicial administration.” 


“To cure these evils is, and should be, the aim of any prospective legis- 
lation. The existing system has been in operation since 1871 and has 
achieved in a large measure the purposes for which it was established, 
namely, the avoidance of long drawn out trials before a petit jury upon 
a question of insanity, which admits of opportunities for great conflict 
in the testimony of psychiatrists and impairs the public sense of justice 
in the thought that a miscarriage of justice frequently results and that 
advantage is given to those whose means affords the opportunity to employ 
high class alienists over those charged with crime who could not bear 
the expense.” 


To meet the evils it was suggested by the court as a 
substitute that hereafter we should appoint a lawyer and 
two medical men to lunacy commissions. We will give 
medicine the major part of the commission but do not get 
awsy from the idea that you need a lawyer. Here is what 
I want the psychiatrist to understand : 

“Attention must be called to the fact that there has been a prevailing 
misunderstanding especially on the part of psychiatrists who have con- 


sidered this subject as to the function of a commission in lunacy. It is 
not and was never intended to be composed of men who would themselves, 
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necessarily, conduct the psychiatric examination of the subject of the in- 
quiry. Commissioners are in the nature of referees who receive and hear 
the evidence and submit their report to the court. Before such a com- 
mission appear psychiatrists who have made the scientific and medical 
examination and all witnesses whose testimony may have a bearing upon 
the questions to be judicially determined. The commission is a quasi- 
judicial body and its report must be submitted to the court for action 
before further procedure. The court then acts and an interlocutory or 
intermediate order or judgment results, which means a commitment to a 
hospital for the insane, or, proceeding with the criminal action. Where 
there is a finding of insanity, the effect is, in most cases, a final deter- 
mination.” 


PERSONNEL OF COMMISSION 


And of course, what we suggest, is that two psychi- 
atrists and a lawyer shall conduct a hearing. Psychiat- 
rists might testify before them as to the insanity of the in- 
dividual or against it. And practice has shown that to-day 
there is not that conflict that used to exist. Then they 
would hear the witnesses who are called to tell the family 


history, who give the story of the crime that would be inci- 
dent to or applicable to the question of determining the 
insanity. The lawyer generally presides. The defendant 
is entitled to be represented by counsel and the District 
Attorney is required to be in attendance. You have a legal 
proceeding before that commission. 


It is not, as the proposed Bill would indicate, the doc- 
tors who conduct the examinations in the hospital, who, 
in accordance with the legal conception, should constitute 
the commission or board of referees. 


STATUS OF COMMISSIONS 


Someone has said, “Why would not the idea suggested 
by the Bill be the better?” Because those commissioners 
are not performing a juristic act; are not a judicial body. 
Doctors cannot dispose of an indictment for murder, or a 
conviction of burglary. The sense of justice, the carrying 
out of our system of justice must be considered. You 
cannot dispose of an indictment by having an examina- 
tion in a hospital. There must be something to succeed 
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that examination in a hospital which would record it in 
a judicial way, place it on record or sum up its action with 
the court. Either a commission, a referee or the judge 
should try out the issue of insanity. If you catch the idea, 
insanity is a special plea, alleging insanity, and our law 
says that you shall not be convicted except by a jury of 
your peers. It is an old English system and if we are 
guilty of adhering to our constitution, we are only doing 
the same thing our fathers did and following the prece- 
dents that have come down to us through all the ages of 
our common law system. 


EarLty CoNcept or INSANITY 


It is hardly to be expected that our people are going 
to sacrifice their constitution because they fear they lack 
the ability to control the insanity cases. But then we have 
been improving every day. Time was when doctors were 
threatened with burning at the stake when they said in- 


sanity was a mental disease. Time was when the insane 
were treated as being possessed of the devil and chained 
in dungeons and all kinds of methods employed to drive 
the devil from their bodies. Progress has been made along 
direct and intelligent lines until today we are approaching 
the light and an intelligent solution of the whole subject. 


MOvDERN LEGAL CONCEPT OF INSANITY 


An individual who is not guilty of a crime should not 
be convicted of it and if he were not a free agent at the 
time the act was committed, there should be a way of 
determining that. If he did not know the nature and 
quality of his act and if he could not distinguish between 
right and wrong—and the law says that that is insanitv— 
there should be a way of adjudicating the insanity. We 
certainly ought to be intelligent enough to find a way and 
not be compelled to confess that we are impotent. And 
if the legal definition of insanity is wrong, let us, step 
by step, show that it is wrong and amend the statute that 
refers to the legal definition of crime or of insanity. We 
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are not wedded to the legal definition as distinguished from 
the medical definition. The institution of the commission 
as it exists to-day, has been good. A remedy should be 
found to correct the evils that are complained of. You 
would not cut off a man’s head to cure a toothache and 
you need not wipe out a judicial system by a drastic rem- 
edy doing violence to judicial method to determine insan- 
ity and to avoid the necessity of going through a long 
drawn out jury trial. 


PSYCHIATRY AN INTEGRAL BRANCH OF THE ADMINISTRATION 
OF JUSTICE 


Of course, I have had to speak extemporaneously on 
this subject to you. I did not know the contents of the 
papers of the preceding speakers but I had a general idea 
of the trend of thought they would present. What I want 
to convey is this: Gentlemen of the medical profession, 
psychiatrists, the lawyers and the judges want to codép- 


erate. I am chairman of the legislative committee ,of the 
Court of General Sessions. We realize the importance 
of the subject matter under discussion. We appreciate 
the importance of psychiatry as an integral branch of 
the administration of justice and we are anxious that you 
so regard it. With all the power which lies within us to 
encourage that idea, we are behind you. We are, not 
alone willing, but we are insisting upon a codperation that 
will bring about progress along these lines in the admin- 
istration of justice. But for vears nothing else has been 
done but talk about it. In considering the relative merits 
of psychiatrists and judges, let us remember there have 
been many different schools of thought on the subject of 
criminology and in the field of psychology. Who can re- 
member the various names that label the divers schools 
of criminologists. Lombroso insisted that crime was the 
result of physical conditions. Even in the present age 
glandular disturbances are considered a contributory cause 
of delinquency. The schools carried theory to such an 
extent that error was rampant. 
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NEED FOR COOPERATION 


An intelligent attitude on the subject would be coép- 
eration with the psychiatrists and the law as time pro- 
gresses, meeting all of the advancing conditions as they 
come. If you have your judges to try, and to dispose of 
the cases of the individuals who come before them, the 
psychiatrists can determine what their conditions are and 
report and recommend accordingly. If it is necessary to 
determine the question of insanity as a defence we can 
do it without wiping out fundamental institutions and, 
with intelligent coéperation we can continue to progress 
in regard to the definition of insanity. 


But we have been accustomed to calling each other 
names. We have been telling how the fellows in the other 
profession did not know. We have always admitted that 
we were wise people in our own profession and we were 
always sorry for the benighted conditions of the fellows 


in the other profession. If we can get over those ideas 
and agree to have a coéperating committee that would 
bring together the courts—and we are not so numerous— 
with psychiatrists, who are well-organized throughout the 
state, we could make great progress. 


When we made our effort with regard to psychiatric 
clinics last year you stood behind us. The legislature is 
willing. We have been assured by the Crime Commission 
that they are anxious to coéperate. But unfortunately, 
if when the psychiatrists want something done, they under- 
take to upset a whole judicial system, as in the present in- 
stance, to reject a procedure in operation since 1871, and 
propose enactments—overlooking the judiciary as a re- 
sponsible branch of the government without saying one 
word to the judges or consulting with them, the outlook 
is discouraging. If we were to try to make any laws 
for psychiatrists there would be an awful howl on the 
part of psychiatrists. And when we undertake to get 
together, remember it is not to be achieved by opposing 
one another. The manner to approach it in my judgment 
would be for the psychiatrists to appoint a committee to 
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get in touch with the judges and with the Bar Associa- 
tion. We judges feel that we are separately concerned. 
We have constitutional offices. We have been elected by 
the people of the City of New York. It is not nice to have 
an attempt made to enact a statute which would operate 
as a slur, as if we are not to be trusted. We are human 
beings and we make mistakes and occasionally need a little 
chastisement. I am afraid that what applies to the judges 
might possibly apply to the psychiatrists too but I say it 
with a great deal of timidity. 


CONCLUSION 


But this is true—to achieve any intelligent end, we have 
to coéperate. To coéperate, we have to stop fighting, 
get together and thrash out our difficulties. It seems to 
me as I said at the outset, to be simple as a, b, c, to get 
somewhere within a year or two, and to control the .situ- 
ation looking to substantial progress. 





DISCUSSION 


Hon. WILLIAM McApoo: I feel that I am under a time 
limit because the hour is getting late and the subject is 
beyond bounds. I don’t ever understand why anybody 
should be stingy with me in the matter of time. I often 
go to lunches ard gatherings where they warn me that 
I have three minutes or six minutes. Yet I have given 
people six months who didn’t want any time at all. 


As to that mixed board that Judge Collins has been 
talking about, I should think by the time that the three 
psychiatrists and the lawyer wrangled out the case there 
would be needed a fourth psychiatrist to determine the 
mental or psychiatric condition of the board itself. 


1 have been accustomed of late from a sense of con- 
scientious duty to prick the national vanity and disturb 
the national complacency with regard to crime in the 
United States. We have the most appalling list of crimes 
committed in this country as against almost the whole 
world. We don’t really know the number of crimes com- 
mitted in the United States. We depend for our informa- 
tion upon police reports and the police reports in all of 
the cities of this country give us only the number of per- 
sons arrested, as for instance if the report was made along 
this line—Crimes known to the police—in which they might 
say that they knew there were 5,000 hold-ups and 2,000 
arrests or 10,000 burglaries and 5,000 arrests. Then we 
might approximate the total volume of crime. 


Then too in modern times the enginery of crimes has be- 
come entirely different. When they hanged for 164 offences 
in England, some of which offences or crimes so-called 
would not amount to disorderly conduct in New York, they 
had no psychiatrists around at all. They were hanged at 
Tyburn and as they had no movies or prize fights or any 
of the other amusements of our day, the whole population 
turned out for recreation witnessing the hanging and hear- 
ing the speeech of the condemned. He always made a 
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speech which I suppose was the way they judged his men- 
tality at the time he was stepping off. 


We have advanced our civilization until here we are in 
this beautiful building in the great City of New York, the 
Academy of Medicine, discussing what we shall do, in a 
learned way with the person who has been convicted of 
any sort of crime. 


In the Magistrate’s Court when we get a case we give 
it a hurried treatment and then pass it on to Judge Collins 
and the larger judges. And by the way, that parsimony 
of the Board of Estimate in not providing the $10,000 for 
a psychiatrist, I should suggest to them they might ease 
their conscience by giving the difference between my salary 
as Chief City Magistrate and Judge Collins’ salary, which 
would be about $10,000, to the psychiatrist. 


These Magistrate Courts are social hospital clinics in 
contradistinction to the larger court institutions; we have 


thirty-seven courts both district and special and 49 magis- 
trates. Through these courts in the year there pass 500,000 
people for all sorts of offences and crimes, from spitting 
on the sidewalk to murder. 


Now we—and I am privileged to say that I took some 
part in it—inaugurated the best probation system in this 
country. The Chief Probation Offcer who is now con- 
nected with the Judge Collins’ Court came from Buffalo 
and it was my good fortune to select him for the Magis- 
trate’s court and to him the early success of probation is 
due. Of course we do not deal with serious crime so far 
as convicted persons are concerned. Take the difference 
that Judge Collins has called attention to between the 
lack of a psychiatrist in the General Sessions Court dealing 
with felonies and very serious offences, and in the Wom- 
en's court here in New York. And by the way, as a mark 
of our progress in civilization and humanity, that is the 
only women’s court in the whole world where only women 
are tried for various offences, wayward girls and shop- 
lifting women, sometimes respectable women who yield to 
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temptation, and of course for all sorts of prostitutional 
offenders. There the Board of Health has a doctor in 
constant attendance. The convicted women are examined 
as to whether or not they are suffering from contagious 
diseases and should they be, they are treated in some hos- 
pital and cured and brought back to be disposed of. But 
that of itself, of course, would be a subject entirely out 
of the range with that we are talking about here. 


We would be glad as Magistrates to have a psychiatrist 
attached to the court. There was a very able woman psy- 
chiatrist who made a study of the women’s cases and I do 
not remember of ever having read anything that was so 
illuminating, instructive and conelusive as that report. 
And as I understand it, there is also a psychiatrist at- 
tached to the Children’s Court. 


It has fallen to me as part of my duty officially to pass 
upon a great many people who have importuned Mayors 
and Presidents of the United States and who are believed 
by those in connection with those offices to have dangerous 
intentions toward public officials, so that for many years 
past I have been a sort of assistant to that great alienist, 
Dr. Gregory in the Psychopathic ward in Bellevue and 
therefore have had an unusual layman’s experience in deal- 
ing with those people. 


It also has fallen to me to deal almost entirely with all 
of the drug addicts who are sent to Bellevue Hospital 
and to other hospitals and Welfare Island or “Farewell” 
Island or whatever it may be called. So I have come in 
contact with a great many defective people and people 
who are really insane. 


I have come to the conclusion considering our tremen- 
dous and appalling and disgraceful criminal record as a 
nation, for it is not confined to our great cities like New 
York and Chicago but seems to be widespread, that we 
are confronted with a menacing and dangerous army of 
young fellows between the ages of sixteen and twenty- 
six who are entirely and absolutely anti-social and who 
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apparently are determined they will not work. And just 
as the doctor who read that wonderful paper which I hope 
will have a wide circulation said, in the States’ prisons 
and instutions of that kind a great number of people are 
subnormal or defective to the extent that Warden Lawes 
said to me when I made a recent visit to Sing Sing and 
saw the prisoners being massed in a procession from one 
part of the institution to another, he said, “The smart 
boys are not in jail, these are the defectives.” And when 
we know as we do from what occurs occasionally in the 
courts of the successful and long careers that these fellows 
follow without being arrested or punished, we must believe 
that that sort of crime is really successful. 


I believe the time must come when instead of sending 
the voung gunman to Sing Sing for a definite term and 
certain other classes of criminal offenders, there will be 
in this State and in other States a great community, self- 
supporting, which will not be a State’s prison in its out- 
ward and external appearance at least or a penitentiary 
and to which all of these people will be committed with 
an indeterminate sentence. 


Most of these young fellows who go to our States’ pris- 
ons, the young fellow standing on the corner down in a 
neighborhood I could point out, he is determined he never 
will work and as Dr. Haviland says, he is lacking entirely 
in those emotions that characterize the normal person. He 
has no sense of social responsibility. He has lost respect 
for man and reverence for God. He has no human sym- 
pathies. He will shoot down without compunction, with- 
out conscience and without heart the little shop-keeper 
who has not put up his hands quickly enough when he 
is robbing him at the point of the pistol. And as I said 
a moment ago, the enginery and mechanism of crime in 
this country is beyond that of other nations. Pistols are 
as common in the United States as lead pencils and almost 
as frequently in use. Our murder record is appalling 
and disgraceful. In London last year they had only fif- 
teen murders and most of the murderers on being arrested 
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committed suicide. I think they had very few. The only 
involved murders I can see are the detective stories so 
cleverly written by English authors. Whereas here in New 
York and Chicago, and indeed in even our smaller cities— 
one of our minor cities in this very State had thirty-five 
murders—and I won’t tell you the list in Chicago or New 
York, where in Chicago they eventuate in really what 
amounts to civil war between the law abiding and lawless 
fellows who dominate the community. 


Now I believe that that will be the place for psychiatry 
and the doctors will get an opportunity of doing a great 
service to the State, that that young fellow shall not be 
sent even for a life term or for a special designated period 
but will go to a community where there will be everything 
the same as any other assemblage like a village or a town 
where there will be farms and outdoor work and shops 
and churches and schools, yes and playgrounds, and where 
he will not be discharged until these learned gentlemen 
and all the experts have pronounced him cured of his 
anti-social tendencies and that it will be safe to allow him 
to come back into the community. 


I have no hesitation in saying to you that in my own 
judgment and from my long experience in coming in con- 
tact with these fellows, that the majority of them are abso- 
lutely incorrigible and unreformable, and that by the time 
they have got a twist and a start in a criminal career the 
smallest percentage of them can be saved and reformed 
and made so that they will not be as dangerous in the 
community as a mad wolf in a children’s playground. 


That is the sort of people we are dealing with and I 
am not here of course to say that we should not adopt 
preventive measures. On the contrary I think we must 
begin with the children in the public school and in all of 
the schools, private or public because we have got to reach 
the child. Remember the mind is receptive and plastic to 
moral treatment and even to spiritual treatment and we 
must get it out of the child’s mind at a very early age 
that there are certain inhibitions which must be preserved. 
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I think one of the curses of our time is our fiction and 
literature which talks about self-expression. It tells us in 
the characters depicted in those books that there must 
be absolute self-expression. Whatever you feel you must 
have no inhibitions. You must not conform to the con- 
ventional modes of life. You must not respect the feel- 
ings of the community. You must laugh at the laws; you 
must-be a free woman and a free man and do just what 
you like and therefore we grow up a crop of human weeds 
that we are dealing with now and at the expense of the 
community and danger to communal safety. So we must 
begin to my mind with the children when their minds are 
receptive and teach them that they have social responsi- 
bilities. 


One trouble in our day is that so many people are talk- 
ing about their rights. “Give me me rights!” I hear that 
in the Magistrate’s Court every day. They want all the 
rights. And I hear from more crooks more about the Con- 
stitution and Magna Carter—Oh the Magna Carter! Give 


the man his Constitutional rights and hand him over his 
Magna Carter and let him go out and kill somebody else! 
The Constitution was supposed to be a palladium for the 
safety of the individual citizen and now they are making 
it a safety place for crooks. And our criminal procedure, 
as President Hoover so well stated with regard to Federal 
Courts (and he might have spoken of all the courts), has 
become in some instances under the manipulation of clever 
lawyers, a box of tricks for the benefit of crooks instead 
of being for the safety of the citizens. 


So when we have reformed ourselves, then we will turn 
around and reform the doctors, whatever is needed with 


them. 


I am strongly in favor of everything that has been said 
here to-night by the learned doctors. I was struck with 
what was said by Dr. Kennedy and so truly said. It was 
the medical profession that built the Panama Canal. 
When I was Assistant Secretary of the Navy I went offi- 
cially down to visit the Canal when the French were at- 
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tempting to build it and all along the line from Colon 
to Panama was marked by graves, a long, unbroken line 
of leading Frenchmen, engineers, competent men who had 
died from tropical diseases and from malaria. 


And when we laymen think, when I think back when 
I came from an Island no larger than Manhattan and the 
best County in Ireland at that, and how across the river 
here in the undrained marshes the quantities of quinine 
that I was compelled to take and before I had been a few 
months in this country I was shaking over a stove in July 
and the mosquitos were biting the life out of me every 
night and I only thought it was the bad air I was breath- 
ing and never blamed the mosquitos, when I think what 
the doctors have done, I realize it is a noble profession. 
And I am wandering a long way off of what I suppose I 
should talk about. 


Most of my labors down in 300 Mulberry Street are 
signings warrants for men and women who call themselves 
doctors but have no licenses. And I have wrestled with 
chiropractors and other people of that kind until I have 
felt that I would be delighted to have my own vertebrae, 
which I am sure are quite dislocated from what they told 
me, adjusted so all my diseases or apprehensions of illness 
might be entirely done away with. 


Ladies and Gentlemen, I had no idea I was going to talk 
about psychiatry and God knows I didn’t know what I was 
going to talk about. I had no notes and came here because 
I wanted to hear the learned doctors and I wanted to learn 
something about psychiatry which I believe in very much 
although there are pseudo-psychiatrists who turn up 
around the courts and it is a young science and probably 
there may be some in it who are not really very good psy- 
chiatrists, but when we get a real psychiatrist I am in 
favor of psychiatry. And I would like to see some of 
these learned gentlemen in the Magistrate’s courts. The 
only time that I ever get acquainted personally and inti- 
mately with the psychiatrist is when he breaks the traffic 
rules and they bring him into the Traffic Court. Then I 
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see more of him than I do otherwise and that is the only 
time I come, outside of the family physician, in contact 
with the medical profession. They tell me in answer to 
a speeding case that they were on the way to the hospital 
to perform a very serious operation or to save somebody's 
life and so I say to them, “Doctor, did you get there?” 


“Why yes, I got there.” 
“Did you cure the patient?” 
“T believe I did.” 


“You are a lucky man. How about killing my wife and 
daughter while on the way to save somebody else’s wife?” 


So I thank you all and hope the time will come when 
our civilization will progress in the way that I have inti- 
mated and that instead of sending these people so many 
years to an institution, we shall send them to such a com- 
munity as I have pictured and there to be kept until they 


are pronounced socially safe to be at large. We have a 
splendid probation system and I wish we had a psychiatrist 
in connection with it. 


There is one other trouble about this thing. Here is a 
young fellow, a borderline. The law says that no matter 
how the person comes before me as a Magistrate, that if 
I doubt his mentality I can send him down to the Psycho- 
pathic Ward to Dr. Gregory where he is to be kept under 
observation for ten days. That is just what the law says. 
It doesn’t say the Magistrate must be a very learned man 
or very wise (if it did it probably would not cover me), 
but that I must use my discretion and whatever limited 
intelligence God has given me to say I am in doubt about 
his mentality which I frequently am, and sometimes I 
don’t know (I listen to so many liars), whether just ex- 
actly he is telling me the truth about himself. So I send 
him down to Dr. Gregory who then keeps him for ten days 
and then through various processees of law and the Su- 
preme Court he goes to the larger institutions. 
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But there is one weakness about the whole thing and 
that is this. You take my eminent and good friend, Judge 
Collins who is an honor to the judiciary and also as a 
citizen. And when we have found the borderline case what 
are we going to do with them? If we had the psychiatrist 
and he said to me, “This man or woman is a borderline 
case, not responsible, suffering from nerves,” or those cases 
that so frequently come up in the Family Court just as 
the doctor says. We used to think in the days before we 
became total abstainers that alcoholic drinking brought 
them into the family court. We find that is now not the 
case and just such cases as the doctor has described break 
up the family. And there is no place to send those people. 
We have one institution in New York State which you have 
probably not heard of before and that is Napanau and 
there they weed the defectives out of the prisons and send 
them there. But there should be some place where the 
borderline woman or man could be sent. 


Dr. FRANKWooD E. WILLIAMS: I shall take but a few 
moments. There is little to be said. There is really nu 
fun in taking part in discussing these questions before men 
like Judge Collins and Judge McAdoo. If we could have 
had some other kinds of judges here who looking very dig- 
nified would have spread their ermine it might have been 
much more fun to have closed the discussion. But Judge 
Collins and Judge McAdoo are such good psychiatrists 
themselves, they are so understanding about these things 
that one needs not to discuss these matters with them. 
One could agree practically to all that Judge Collins and 
Judge McAdoo have said. Their views are essentially the 
views, I think, of psychiatrists, who are well informed 


upon those matters. 


But just to sum up a bit perhaps, I think one or two 
points might be made. The object of course of the psychi- 
atrist in the court is not as is sometimes said to protect 
criminals from punishment. The opject of a psychiatrist 
in a court is of course precisely the same as that of the 
lawyer and of the Judge, the protection of society. He has 
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no other object in being in the court other than to per- 
form a function which may assist in the better protection 
of society. And the plan that Judge McAdoo has outlined 
is of course the plan that is in the minds of all psychiatrists 
who deal with these questions, that is of finding out pre- 
cisely what is the condition of any given individual in 
order that a prescription may be written.for him that will 
be as nearly precise as, in this day and age, we can make 
it, as precise as we write prescriptions for other conditions 
in other departments of medical work. 


We have got to the point at the present time where we 
can think of writing prescriptions for those who appear in 
the courts and are insane, or even for those who are bor- 
derline cases such as Dr. Haviland has talked about. But 
that cannot be the end of the matter. The disposition of 
the insane and borderline criminal is a practical problem 
that must be met in some practical way, but the problem 
is much larger of course than this and the differences that 
arise between the psychiatrist and the legal profession as 
these larger questions are entered into is not upon the 
superficial grounds that have often been stated, such as 
professional jealousy, lack of confidence and the like. 
These are quite superficial things of no great importance. 


Neither is the difficulty between the psychiatrist and the 
lawyer that of vocabulary as has been said, that the lawyer 
cannot understand the vocabulary of the psychiatrist and 
the psychiatrist cannot understand the vocabulary of the 
lawyer. These are not insurmountable obstacles and they 
are not important. As a matter of fact, the conflict is 
really not between the psychiatrist and the lawyer except 
as they are representatives of something else. We are 
dealing here with a conflict that exists not only in this 
department of life but in other departments of life as well 
and that is a conflict, not between two professions, but a 
conflict between two great philosophies. 


We are dealing here with a conflict between a philosophy 
built up by induction and a philosophy built up by deduc- 
tion. We live in a world that is constructed by induction. 
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Even the most fundamentalist of ministers lives in such a 
world of induction from his grapefruit at his breakfast 
table to the telephone which brings an invitation from a 
wealthy parishioner to have a ride in another inductive in- 
strument, the automobile to a certain studio where this 
fundamentalist minister may talk over the radio. 


In the protection of his food supply, his water supply, 
in all of the various departments of his life, in his rela- 
tionship to the world, this man lives as do we all in a world 
that has been created and built up through induction, 
that is through the process of observation and building 
from the observation. 


But when it comes to such matters as law, such matters 
as ethics and morals and religion, and those great depart- 
ments of life which have to do with the relation of human 
beings to each other, although living in a world of indue- 
tion, we pass from this world in these relationships to an 
older world built up through a process of deduction; that 
is, systems of law, ethics, morals and religion that have 
not been built up through observation, and building from 
observation, testing and re-observation but have been built 
up on the basis of philosophical assumption. Starting 
with an assumption—from the arm-chair—one continues 
to build by deduction, the end result often being a top- 
heavy structure that is sometimes very far from being 


related to life. 


The law is to be classed not with chemistry and engi- 
neering and medicine, but law must be classed with ethics, 
morals and religion. It is a system based upon philosophi- 
cal assumptions and built up by deduction and that it 
sometimes gets quite far apart from life in any real sense 
is not surprising and the conflict therefore when the lawyer 
and the psychiatrist come together is not over vocabulary 
or this, that or the other unimportant superficial thing, 
the conflict is between these two philosophies. 


The psychiatrist and the lawyer, both honest men, both 
honorable, both sincere, both wishing to solve a certain 
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problem, the one starts from an observation of facts and 
on the basis of these observations he reasons logically and 
comes to a certain conclusion. The other starts with an 
assumption, and reasons clearly, logically, but deductively 
and arrives at a certain conclusion. These two men then 
find that they have reached decisions that are quite far 
apart and they are amazed for having started from the 
same situation and both having reasoned accurately and 
logically how could they come to such diverse conclusions? 
The reason has been, of course, that the one started from 
an observation and the other from an assumption. And 
there will always be conflict between the lawyer and the 
psychiatrist as long as the law remains a deductively built 
up instrument to be classed along with religion, ethics and 
morals. 


We can come together to discuss certain practical prob- 
lems as, shall there be a psychiatrist in this court or shall 
there not? Shall we send borderline cases here or send them 
there? Shall the judge decide or shall the psychiatrist 
decide? These are very practical issues that psychiatrists 
can get together with Judge Collins and Judge McAdoo 
and such lawyers and decide. But this is really only 
patching up the old situation. It moves us along step by 
step but it really does not get us anywhere in particular 
and we will never really get anywhere until the whole 
criminal code is entirely rebuilt on an entirely different 
basis and law and criminology takes its place along with 
the other inductive groups, with engineering and with medi- 
cine, and leaves its position with the older deductive phi- 
losophies. Then the question of insanity or borderline or 
whatnot becomes of no importance. Then the lawyer in 
coéperation with the specially trained psychiatrist will 
approach any given problem not starting with certain as- 
sumptions or certain philosophies built up deductively, 
but will start with observed facts in an effort to determine 
what, indeed, is the situation in regard to a particular indi- 
vidual? Why does this individual commit crime or why 
has he done this particular act? 
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A woman comes into a hospital and she is shrieking. 
Why does she shriek? But we do not sit down under a 
fig-tree and develop a philosophy about why women might 
shriek and then apply these fig-tree philosophies to this 
particular woman who is shrieking in 1929 in the hospital. 
We proceed to examine the situation and find why the 
woman is in pain, where this pain is and what is causing 
the pain. And then we attempt to relieve the particular 
situation. 


We have to proceed so in the matter of crime and then 
we shall be concerned not alone with cases of insanity or 
borderline conditions or moronity or feeblemindedness. It 
will be even more important to discuss this matter in rela- 
tion to the individual who is called normal, whatever that 
is. Then the psychiatrist and lawyer can sit down together, 
study these problems as we now study our problems in 
medicine and arrive at some conclusions that may make 
it possible to write prescriptions with at least a reasonable 
degree of accuracy. 


It would be presumptuous for me, perhaps, a member of 
the medical profession, to speak of a recasting of the crim- 
inal code except for the fact that it is not merely a matter 
of saying what ought to be done, but it is a matter that 
really is being done at the present time. Not in the crim- 
inal courts, but in the juvenile courts precisely this thing 
is being done and it will eventually be done in the criminal 
courts. And furthermore, at least two of our great law 
schools, Harvard and Yale, are showing an interest in pre- 
cisely this question—a working out of a code of criminal 
law that will be upon an inductive basis rather than upon 


a deductive basis. 
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SECOND GRADUATE FORTNIGHT OF THE NEW 
YORK ACADEMY OF MEDICINE 


OcTOBER 7 TO 19, 1929 


“Functional and Nervous Problems in Medicine and 
Surgery” 


Encouraged by the success of the first Annual Graduate 
Fortnight held last October, The New York Academy of 
Medicine has arranged for a second Graduate Fortnight, to 
be held October 7 to 19 of this year and has chosen as the 
subject “Functional and Nervous Problems in Medicine 
and Surgery.” The field includes those functional dis- 
turbances which have been much neglected in the last thirty 
years, in comparison with the structural disturbances of 
the human body. The topic covers differential diagnosis 
of functional and organic derangements in all branches of 
medicine and surgery. It is believed that the subject will 
attract not only the medical profession generally but also 
social workers and those interested in public welfare. 


SESSIONS IN TEACHING HOSPITALS 


In the afternoons nine of the large hospitals of the city, 
with an abundance of clinical material, will coéperate in 
the Fortnight by presenting specially arranged clinical 
programs, bearing upon different phases of the general sub- 
ject. Besides the special programs which will be presented, 
over forty of the teaching hospitals of the city will offer 
(mornings and afternoons) non-operative clinics and 
conferences in various clinical specialties, and in mental 
hygiene subjects, such as behavior and habit problems, 
child guidance, and vocational adjustment. 


The profession generally is invited to attend. 


No fees will be charged for attendance at any of the 
clinics or meetings on the program. 


A complete program and registration blanks for special 
clinics and demonstrations will be mailed on request. 
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OBITUARY 


LIBRARY HOURS DURING THE SUMMER 


From June 15 until September 15 inclusive, the Library 
will be open on week days from 9 a. m. to 5 p. m., on Wed- 
nesdays from 9 a. m. to 10:30 p. m., and on Sundays from 
10 a. m. to 5 p. m. 





OBITUARY 
PROFESSOR JOHN A. MANDEL 


On Sunday, May 5, 1929, Professor John Alfred Mandel 
died after an illness of two years’ duration. His death 
was due to myocarditis and he bore the slow and insidious 
developments of this disease with fortitude. 


Professor Mandel was born October 18, 1865, in Stockholm, Sweden and 
was brought to this country by his parents at the age of five. The family 
settled in Boston, Mass., where he received his early education in the 
public schools and the English High School of Boston. Later he studied 
at the University of Berlin specializing in Chemistry and allied sciences. 
He received the degree of Doctor of Science from New York University 
in 1901. 


He was married in 1891 to Paula A. Heinrich of Berlin, Germany, who 
survives him. 


His academic career began in 1884 when he became the assistant to Pro- 
fessor Charles Doremus at the Bellevue Hospital Medical College. In 1894 
he accepted the appointment as Professor of Chemistry in the New York 
College of Veterinary Surgeons and held this position until 1897. From 
1897 to 1898 he was Assistant Professor of Chemistry and Physics at the 
College of the City of New York and at the same time was Adjunct Pro- 
fessor of Chemistry at the Bellevue Hospital Medical College. From 1898 
until his death he was Professor of Chemistry in the University and Bellevue 
Hospital Medical College of New York University. 


Throughout his career Professor Mandel took active interest in Scientific 
Societies here and abroad. He was a member of the following: American 
Chemical Society; American Physiological Society; American Association for 
the Advancement of Science; Society of Biological Chemists; Society for 
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Experimental Biology and Medicine; Harvey Society; Deutsche Chemische 
Gesellschaft; Associate Fellow, New York Academy of Medicine. In addi- 
tion, he was a member of the Century Association, New York, and the 
Nu Sigma Nu and Phi Gamma Delta fraternities. He attended practically 
all of the International Physiological Congresses for the past 35 years. 


He was a man of broad culture and an indefatigable research worker 
in Chemistry, having contributed many original papers ‘to the chemical 
journals. His researches were carried out independently in part, as well 
as in collaboration with Carl Neuberg, P. A. Levine, E. K. Dunham and 
Hans Oertel. 


The principal field of his researches was the chemistry of nucleic acid, 
and he published papers on nucleic acids and glutathionic acid of the 
mammary glands; and, nucleic acids and their cleavage products; also on 
the origin of glycuronic acid. 

Professor Mandel’s translation of Hammarsten’s well-known “Lehrbuch 
der Physiologischen Chemie” was first done in 1893 and he translated five 
subsequent editions of the book, thereby furnishing a most valuable aid 
to the Biological Chemists of this country and England. He also trans- 
lated Arnold’s “Repetitorium der Chemie.” 


His own works include a “Handbook for the Biochemical Laboratory,” 
1896 (J. Wiley and Sons) “Handbuch fiir das Physiologische-Chemische 
Laboratorium” 1897 (M. Krayn, Berlin) and “Micrometrische Methoden der 
Blutuntersuchung,” in collaboration with Dr. Steudel, Berlin 1921 Ist ed., 
(translated into Italian 1924) 1924 2nd. ed. 


In 1912 Professor Mandel was created a Knight in the Order of the 
North Star by King Gustave of Sweden for his scientific work and writings, 
and received in 1914 the Rote Kreuz Medaille from Emperor Francis Josef 
of Austria for his work in the Austrian Red Cross. In 1923 the honorary 
degree of Doctor of Agriculture was conferred upon him by the University 
of Berlin, and in 1926 he was elected a member of the German Academy 
of Natural Sciences of Halle. In 1924 he was made an Honorary Member 
of the Berliner Physiologische Gesellshaft. He was a frequent and welcome 
guest in many of the cultural centers of Europe, especially in Germany, 
where he carried on investigations in numerous laboratories, and but a 
short time ago was the recipient of an invitation from the George Speyer 
Laboratory for Chemotherapy, the scene of Paul Ehrlich’s activities, which 
extended to him its courtesy for a whole year. 


Professor Mandel will be best remembered by his thousands of students 
for his eloquent and forceful teaching. He was a splendid and inspiring 
lecturer and had the rare ability to impart his knowledge. Many of his 
students will remember his kindly sympathy and ready help in their diffi- 
culties. His life is best summed up as one of devotion to his students and 
science. His death is a profound loss and is mourned by his friends, asso- 
ciates and students who revere his memory. 

W. C. MacTavish. 





CORRECTION 


In the March number of the Bulletin, (Second Series, Vol. V, No. 3, 
page 276) under Recent Valuable Accessions to the Library, a gift from 
Dr. F. C. Matthews was mentioned. The name was incorrectly spelled and 
should have read Dr. F. S. Mathews. 





